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SUMMARY AND INTRODUCTION

Video competition is in a critical phase, with new entry by fiber-based providers creating
the first opportunity for widespread, wireline competition in the industry. Under the unique
circumstances present in the video marketplace, exclusive access agreements can threaten this
competitive development, deprive consumers of the benefits of competitive choice, and inhibit
deployment of advanced broadband networks in multiple dwelling unit properties (“MDUs”) and
other private real estate developments. The Commission, therefore, should adopt a narrowly
tailored rule prohibiting video providers from entering into or enforcing such agreements for a
limited period of time until wireline video competition is given a chance to firmly take hold.

In many contexts, exclusive commercial contracts may have a procompetitive effect,
allowing product differentiation, effective marketing and distribution, or other similar
efficiencies. The video market is unique, however, due both to the legacy of exclusive franchises
in many areas and to the fact that wireline video competition is for the first time beginning to
take hold in many parts of the country. In this environment, exclusive access agreements are
analogous to exclusive franchises that have long been barred, as they completely deny new
entrants the ability to offer service to the residents of MDUs or other properties that are subject
to such agreements.

Moreover, these concerns are not hypothetical. The record evidence amply supports the
- conclusion that exclusive access contracts have been used by incumbents to frustrate competitive
entry and deny consumers the benefits of competitive options. Although such agreements often
are withheld from competitors because MDU owners are unable or unwilling to disclose their
existence, the evidence that is available shows that incumbent providers have entered into
exclusive access contracts in regions around the country. Furthermore, many of these

agreements have been entered into recently — indicating that incumbent providers are resorting to



exclusive access agreements as a means of “locking up” large apartment and condominium
properties immediately prior to the entry of a new competitor.

These agreements can harm consumers. Given the fact that many of these agreements
extend for 10 years or longer — some are even perpetual — large numbers of consumers may be
deprived for years of the benefits of meaningful choice in video providers. Instead, they may be
locked into cable service plans put in place well before there was a wireline competitive
alternative. As a result, consumers are being deprived of the opportunity to take advantage of
new technologies such as fiber optic service and interactive video. Furthermore, these
agreements may make it even more difficult for new providers to enter the market and compete
successfully — particularly in areas with a high concentration of properties subject to exclusive
access agreements — and will deter competing providers from deploying advanced networks and
services to these areas to begin with.

In light of these concerns and to encourage video competition and broadband deployment
at this critical time, it is appropriate for the Commission to adopt a narrowly tailored and time-
limited remedy addressing the competition-hindering effects of these agreements. A rule
prohibiting providers from entering into new exclusive access agreements — or enforcing existing
ones — for a period of five years, dating either from the time the rule goes into effect or, for
providers obtaining a franchise after the rule goes into effect, from the most recent entry of a new
franchisee into a franchise area, will ensure that incumbent providers do not use exclusive access
agreements as a means of eliminating competition from new entrants. The rule should then

sunset unless the Commission, based upon an analysis of then-existing conditions in the



marketplace, determines that an extension is necessary.” This is similar to the sunset approach
that Congress adopted for programming access regulation. The Commission has ample authority
to adopt such a rule here under Section 628, and doing do is consistent with the Commission’s
mandate under Section 706 to encourage video competition and broadband deployment.

DISCUSSION

As the Commission’s Notice recognizes, much has changed since the last time the
Commission visited this issue.> Verizon and other providers are investing massively to offer
consumers a meaningful alternative — often for the first time — to the cable incumbents, using
next-generation fiber networks and advanced technologies that offer superior capabilities to
traditional cable. The evidence that is available shows that cable incumbents have countered this
competitive threat in many instances by entering into exclusive access contracts that shield
incumbent providers from competition. Under the unique circumstances in the video
marketplace, the Commission should adopt a narrowly tailored rule to ensure that consumers in
MDUs and other private real estate developments are not denied the benefits of competitive
choice during the period that competition is becoming established.

L Exclusive Access Agreements at this Critical Junction Threaten to Deprive Many
Consumers of the Benefits of Competitive Choice

Fifteen years ago, Congress recognized that “consumers . . . benefit greatly from the

existence of two competing cable systems operating in a given market.” H.R. Rep. No. 102-628,

? As explained in more detail below, the prohibition on entering into or enforcing
exclusive access agreements would remain in effect at the local level until five years have
elapsed following the most recent entry of a new provider, even if that period extends beyond the
five-year sunset of the rule.

3 At that time, the Commission concluded that there was limited evidence regarding “the
extent to which exclusive contracts have been utilized, and . . . [whether] such contracts have
thwarted alternative providers’ entrance into the MDU market.” First Order on Reconsideration
and Second Report and Order, Telecommunications Services, Inside Wiring,; Cable Television
Consumer Protection and Competition Act of 1992, 18 FCC Red 1342, 1369 q 69 (2003).



at 46 (1992). In furtherance of this goal, it prohibited the awarding of exclusive and de facto
exclusive cable franchises. See Cable Television Consumer Protection and Competitive Act of
1992, Pub. L. No. 102-385, § 7(a)(1), 160 Stat. 1460, 1483 (1992). It did so because it
recognized the danger posed by exclusive franchises: Exclusive franchises threatened to stifle
meaningful competition. For this reason, the Commission decided that it was appropriate to take
action at the federal level to prohibit such arrangements.

Now that wireline competition for video services is finally beginning to emerge, the
persistence of exclusive access agreements poses a danger similar to that posed by exclusive
franchises more than a decade ago. In fact, given their long-term nature, many of these
agreements are a legacy of the exclusive franchise era and serve to extend the influence of
incumbent cable operators from that monopoly era. Furthermore, exclusive access agreements
have the same effect as exclusive franchises, albeit on a smaller scale: They deny residents the
ability to choose among competing providers. As the Commission recognized when it first
considered this issue, exclusive access agreements may ““‘lock up’ properties, preventing
consumers from receiving the benefits of a newly competitive market.” Report and Order and
Second Further Notice of Proposed Rulemaking, Telecommunications Services, Inside Wiring
Cable Television Consumer Protection and Competition Act of 1992, 13 FCC Red 3659, 3754
203 (1997). Once a property owner or manager signs an exclusive access agreement, residents
are prevented from choosing alternative services that they might prefer — on the basis of price,
quality, and innovative and technologically advanced service offerings.

This is a critical time in the marketplace for video services. New providers é.re entering
markets across the country offering new products and services, utilizing next-generation

technologies. For example, Verizon’s FiOS service now provides video, broadband Internet



access, and telephone service to consumers in hundreds of communities in parts of sixteen states
over Verizon’s fiber-to-the premises (FTTP) network. Verizon has invested billions in
deploying its FiOS network, which passed more than six million premises by the end of 2006
and is projected to pass nine million by the end of 2007. Verizon’s FiOS television service —an
advanced video service offered over its FTTP network that offers superior bandwith and speed
capabilities — had 348,000 subscribers by the end of March 2007, approximately 40% of whom
had signed up within the previous three months.

As aresult of these efforts — as well as the efforts of other new entrants — many
incumbent cable providers are facing wireline competition for the first time, and many
consumers now have the opportunity to choose among competing providers. There can be no
real dispute that this increased competition benefits consumers: As the Commission has recently
found, consumers in areas in which two or more providers compete pay, on average, 17% less
for video service. See Implementation of Section 3 of the Cable Television Consumer Protection
and Competition Act of 1992, Statistical Report on Average Rates for Basic Cable, Cable
Programming Service, and Equipment, 21 FCC Red 15087, § 3 (2006). Verizon’s experiences in
communities across the country are consistent with this national trend: For instance, after
Verizon obtained a franchise in Manatee County, Florida and entered into discussions to obtain a
franchise in nearby Sarasota County, Comcast announced that it would not raise cable rates in
those counties for the first time in a decade. See Lauren Mayk, A Cable TV Rate Shocker: No
Boost, Sarasota Herald-Tribune, Apr. 26, 2006, at A1. And according to the American
Consumer Institute, consumers in Keller, Plano, and Lewisville, Texas — communities that had

enjoyed meaningful competition for only six months — “saved, on average, $26.83 per month off



their average cable TV bill, as a result of competition.” Does Cable Competition Really Work?
A Survey of Cable TV Subscribers in Texas at 7 (Mar. 2, 2006).

Yet as welcome as this increased competition is, it is still in its early stages, as most
consumers still do not have a meaningful choice among wireline video providers. That is why it
is critical that the Commission act now to ensure that exclusive access contracts do not
undermine the Commission’s procompetitive video and broadband policies. New entrants such
as Verizon have shown that they have the ability and the resources to compete with incumbent
providers — provided that competition is given a chance. But if incumbent providers are able to
“lock up” significant numbers of properties using exclusive access contracts, then new entrants
may be forced to reassess their plans to compete in certain areas or provide service to certain
customers. More than one-quarter of households (and 40% of minority households) are located
in MDUs with 50 or more residents. See Letter from David Honig, Executive Director, Minority
Media & Telecommunications Council to the Honorable Kevin J. Martin, MB Docket No. 05-
311 (Sept. 28, 2006) (citing American Housing Survey for the United States (2005), Table 2-25,
at 106). Exclusive access agreements threaten to deprive significant portions of this segment of
the population of many of the benefits of emergent competition.

While in many contexts, exclusive commercial contracts may have positive effects and
can result in lower rates, differentiated service, more efficient distribution, and/or more effective
marketing, this is not the case now with respect to exclusive access agreements for video
services. Where an exclusive contract forecloses even the possibility of competition, the effect
may be the opposite. And because they deny physical access to competing providers, exclusive
access agreements are more likely to harm than benefit consumers. Indeed, the only type of

arrangement that presents the same risks as those presented by widespread use of exclusive



access agreements in the absence of competition is the exclusive franchise, which the
Commission has long recognized to be fundamentally anticompetitive. The threat posed by such
exclusive access agreements, like that posed by exclusive franchises, is sufficiently serious to
warrant narrowly tailored intervention by the Commission.

Were competition among providers in the market for service more widespread, then there
would be no need for the Commission to take action. For instance, in the case of exclusive
arrangements between providers of Internet services or applications and providers of broadband
Internet access services, there is both actual and potential competition among providers using
different platforms, and any exclusivity agreements negotiated in the face of this competition are
likely to result in benefits to consumers by permitting differentiated service offerings or
additional sources of revenue to pay for network upgrades. Similarly, if the effect of such
agreements were not so pronounced — that is, if they did not allow incumbent providers to
effectively exclude competitors from certain properties, and, by extension, markets — then there
would similarly be no justification for Commission action.* But given the unique danger
presented by such agreements at the present stage of video competition, it is appropriate for the
Commission to adopt a limited, narrowly tailored remedy designed to ensure that such
agreements do not stifle meaningful competition for video providers.

Furthermore, the anticompetitive effect of exclusive access contracts is not limited to
video. New video entrants often provide multiple services, including video, high-speed Internet
access, and telephone service. In such cases, the economic case for deployment of those

broadband facilities frequently depends on the ability to offer a full range of services to

* For example, exclusive marketing arrangements — where the property owner might
promote a particular provider — are pro-competitive and would not implicate the same concerns
as exclusive access arrangements. Competitive providers would remain free to promote their
services and attract residents with superior product offerings.



customers. As a result, exclusive video access arrangements threaten to deprive residents of
affected properties of all of the benefits of increased competition in all of these areas, not just in
video, because deployment may not take place to serve such properties. Residents of these
properties may well miss out on the many benefits of new technologies and greater competition
in broadband and innovative voice services as well as video competition.

II. Exclusive Access Agreements Are Widespread

This concern is not hypothetical. Verizon’s experience has demonstrated that incumbent
providers use exclusive access agreements as a means of locking out potential competitors.
Verizon’s efforts to develop a full record on the extent to which these agreements are employed
have been frustrated by the fact that many building owners are not aware that they (or a previous
owner of the property) may have previously entered into an exclusive access agreement for their
buildings, or are unable or unwilling to disclose the existence of an exclusive access agreement
to a competing provider. Indeed, in some cases, as the San Francisco Chronicle has reported,
cable providers have attempted to conceal the fact that a standard renewal form contained an
exclusive access agreement from a property manager. See Comcast Throws a Curve in Its
Broadband Pitch, San Francisco Chronicle, July 19, 2006, at C1 [Attachment 1]. Given that
many property owners may not have sufficient funds to retain counsel to review these
agreements, such tactics are likely to succeed. And in other cases, the agreement may have been
entered into by a party that had no long-term interest in seeing that residents were provided with
quality service. According to Manatee County, Florida, “it is often a developer who strikes an
agreement that will not impact that developer once the development is completed.”
Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as
amended by the Cable Television and Consumer Protection and Competition Act of 1992, MB

Docket No. 05-311, Comments of Manatee County at 12 (filed Jan. 3, 2006) (“Manatee County



Comments™).” In such cases, current property owners may not even know that their property is
subject to an exclusive access contract. Finally, in many other cases, owners are unable (due to
confidentiality provisions in their existing agreements) or unwilling to disclose that their
property is subject to an exclusive access agreement. Therefore, providers that are unable to gain
access to a particular property may never know for sure whether this was the result of an
exclusive access agreement.

Notwithstanding the inherent difficulties in obtaining reliable information on the
prevalence of these agreements, Verizon’s experience has shown that exclusive access
agreements are used by incumbent cable companies to forestall competition. On several
occasions, customers of incumbent cable providers have signed up for Verizon’s FiOS television
service, only to be told by their building manager that they were prohibited from switching due
to an exclusive access agreement. For example, one property in Florida that had been wired with
FiOS informed its residents: “As much as we would like you to be able to take advantage of
[Verizon’s] great offer it is with regret that cable television is not available to our residents from
Verizon at this time.” See Attachment 2. This notice explained the reason for residents” lack of
video choice as follows:

‘When the property was built the original builder signed a 10 year contract
with Bright House Networks. Until this agreement expires Bright House

has the exclusive right to supply cable television. Meaning no other
company may install cable television on this property.

Id. In another recent example, a condominium association in Bradenton, Florida likewise

informed residents: “It has been brought to our attention that individual owners have purchased

> Indeed, in many cases, a developer will enter into an exclusive access agreement with
an incumbent provider and immediately sell the property to a new owner, who is then bound by
the developer’s commitment.



packages from Verizon that include cable television. This is not permitted — Verizon can only
supply you with Telephone and Internet.” See Attachment 3.

Verizon has encountered similar arrangements in communities throughout the Tampa
area. For instance, after Verizon sought to provide FiOS video to residents of the River Chase
apartment complex in Tampa, it was contacted by attorneys representing incumbent provider
Bright House Networks and the apartment complex itself who demanded that Verizon cease and
desist its efforts to provide video service to residents of the property, on the ground that Bright
House possessed “the exclusive right to build a multi-channel video services system on the
property and the exclusive right to provide multi-channel video services to the property.” Letter
from Benjamin J. Shin to James C. Stroo (June 13, 2006) [Attachment 4]; see also Letter from
Jeffrey E. Proske to Jerry Wilder (May 12, 2006) [Attachment 5]. Bright House provided
Verizon with a copy of the agreement it had entered into with River Chase, which showed that it
was signed by Bright House on December 15, 2005 — just two weeks before Verizon began to
offer FiOS television service in the area. See Attachment 4. Verizon has obtained copies of two
additional contracts prepared by Bright House for buildings in the Tampa area, both of which are
dated May 17, 2006. See Attachment 6. These contracts would grant Bright House “the
exclusive right for . . . Fifteen (15) years. . . to design, construct, install, operate, maintain,
upgrade, and remove a system on the Property for the provision of multi-channel video services.”
Id. § 2.2(A). They would additionally prohibit the property owner from “permit[ting] other
parties to . . . promote, market, solicit for or sell services that compete” with Bright House. /d.

§ 2.2(E).
The timing of these agreements is almost certainly not coincidental. Manatee County,

Florida noted (in comments filed in a previous Commission proceeding) that Bright House has,
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on prior occasions, responded to the granting of a franchise to a new entrant by actively
soliciting exclusive access agreements from existing customers. See Manatee County Comments
at4-5.

Verizon has encountered similar exclusive access agreements for numerous properties
across Maryland. After Verizon sought to offer FiOS television to residents of several buildings
in Howard County owned by Armiger Management, Verizon was informed that Armiger
previously had signed an exclusive access agreement with Comcast Corporation granting
Comcast “the exclusive right and license to construct, install, operate and maintain multi-channel
video distribution facilities” in all Armiger properties in the County. Similarly, Maryland
Management, which manages over forty properties across the state, informed Verizon that
certain of its properties were subject to similar exclusive access agreements with Comcast. The
owner of a condominium in Montgomery County also prevented Verizon from offering FiOS
television to residents due to a similar agreement with Comcast. Verizon has obtained a draft
copy of Comcast’s standard “Services Agreement” for Montgomery County, which includes a
provision granting Comcast the “exclusive right and license to construct, install, operate and
maintain multi-channel video distribution facilities” for the relevant property for a period of ten
years. See Attachment 7. A similar agreement prepared by Comcast for a property in nearby
Laurel, MD, grants Comcast “the exclusive right and license to operate cable television and
broadband communication and distribution facilities” for a period of eight years. See Comcast
Cablevision of Maryland, Inc. Cable Installation and Service Agreement, § 4 [Attachment 8].

Verizon has encountered similar agreements in other parts of the country. For instance,
in the Dallas area, Verizon has learned of exclusive access contracts imposed by three different

video providers affecting residents of over 3000 units. In California, Verizon has encountered

11



buildings with over 1000 combined units that are subject to exclusive access agreements with
Time Warner; for instance, after Verizon attempted to offer FiOS video service to residents of
three multi-family residential properties in Murrieta, CA, it received a letter from an attorney
representing the property owners informing Verizon that the owners had “entered into exclusive
cable agreements with Time Warner Cable” and therefore “cannot and will not permit Verizon to
offer cable services to tenants residing at any of the three properties.” See Letter from Mark A.
Nitikman to Dan Padderud (Feb. 28, 2007) [Attachment 9]. In Virginia, two property owners
have told Verizon that it may not provide cable service to residents because their properties are
subject to exclusive access contracts with incumbent providers, including Comcast. In total,
even at this early stage of its FiOS rollout, Verizon has uncovered or been informed of exclusive
access agreements covering scores of properties with tens of thousands of units in five separate
states. Furthermore, the contracts Verizon has found to date have involved several different
companies, including three of the largest providers in the country: Comcast, Time Wamer, and
Bright House. As explained above, these numbers understate the full scope of the problem,
given competitive providers’ difficulties in obtaining (or sometimes even learning of) the
exclusive agreements that are in place for many properties.

Verizon is not the only new entrant to face these obstacles. The Chronicle reported that
Comcast has responded to AT&T’s entry into the Bay Area by attempting to obtain ten-year
exclusive access agreements from properties in the region. See Attachment 1. According to the
Chronicle, Comcast has required property owners to sign service contracts containing exclusivity
provisions hidden in “occasionally dense legalese and printed in small text.” Id. The contracts
were often accompanied by “a friendlier and more plainly written cover letter that [made] no

mention of 10-year exclusivity of specific services” but simply informed building owners that

12



293

the agreement was necessary ““in order to properly protect and continue to serve your property.
Id. As a further incentive, Comcast offered building managers a $100 gift card in exchange for
“‘signing and returning the [agreement] unaltered.”” Id. This example also confirms that
incumbent cable companies are employing exclusive access agreements as a means of protecting
themselves from new entrants.

III. A Narrow, Time-Limited Remedy Will Benefit Consumers

To address these anticompetitive effects, the Commission should issue a narrowly
tailored rule declaring that no video provider may enter into new, or enforce any existing,
exclusive access agreements for a period of five years. This five-year period should run from the
date the rule goes into effect, or, in those communities in which a new provider enters after the
rule goes into effect, from the latest date a video provider obtains a franchise in the relevant
area.’ In addition, the rule itself should be of limited duration, sunsetting in five years, unless the
Commission determines, based on an analysis of then-existing conditions, an extension of the
rule (or some modified form) is justified.” Furthermore, the rule should only govern the conduct
of video providers; Verizon is not suggesting that the Commission regulate building owners or

managers.

§ Certain states have taken action to regulate these types of contracts, for example, by
barring exclusive access agreements, by mandating access, or by restricting landlords’ ability to
accept compensation in exchange for exclusive access. See, e.g., Conn. Gen. Stat. § 16-333a(b);
Mass. Gen. Laws ch. 166A, § 22; N.J Stat. Ann. 48:5A-49(a); Va. Code Ann. § 55-248.13:2.
Regardless, even if these state laws effectively address the issue of exclusive access
arrangements in some places, the national scope of the problem requires this more limited action
by the Commission.

7 As is the case with the program access rules, providers could be permitted to apply for
exemptions from the Commission in situations where a particular exclusive access agreement
would be in the public interest.
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The Commission has taken a similar sunset approach in the program access area and in
other areas where competition could affect the need for continuing regulation.® In this context, a
sunset provision would result in a narrowly tailored approach that would maintain regulation in
effect only until such time as competition firmly takes hold.

In addition, the rule would only prevent exclusive access agreements for a period of five
years from the most recent issuance of a new franchise in a given community.” In this way, the
rule would be no broader than necessary to prevent incumbent providers from using exclusive
access agreements as a means of thwarting meaningful competition at its inception. It would
only bar such agreements in the years immediately following the entrance of a new provider into
a community while competition is becoming established. Thus, incumbent providers could not
employ such agreements as a means of preventing new entrants from gaining a significant
market share, but once competition took hold in a given area, all providers would be free to
compete for and negotiate such arrangements with property owners. This limitation recognizes

that, in general, exclusive commercial arrangements may yield procompetitive results. After

8 See Implementation of Sections 12 and 19 of the Cable Television Consumer Protection
and Competition Act of 1992 — Development of Competition and Diversity in Video
Programming Distribution and Carriage, 8 FCC Rcd 3359 (1993). When initially promulgated,
the Commission’s program access regulations were scheduled to expire in 2002. At that time,
the Commission conducted a thorough review of the state of competition in the industry and
concluded that, “were the prohibition on exclusive contracts permitted to sunset in the current
market conditions, competition and diversity in the distribution of video programming would not
be preserved and protected.” Implementation of the Cable Television Consumer Protection and
Competition Act of 1992, Development of Competition and Diversity in Video Programming
Distribution: Section 628(c)(5) of the Communications Act, 17 FCC Red 12153-54 4 65 (2002).
As aresult, it elected to extend the rules for a period of five additional years. Id.; see also, e.g.,
47 CFR § 20.6(f) (imposing 2003 sunset on spectrum aggregation rules).

? If the Commission chooses to let the rule sunset at that time, these protections should
still remain in effect in those communities that had granted a new franchise within the previous
five years until that franchise has been in effect for five years.
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competition is given a chance to take hold in the video marketplace the potential procompetitive
results would justify removal of these restrictions.

IV.  The Commission Possesses the Statutory Authority to Limit Exclusive Access
Contracts

The Notice “tentatively conclude[s] that the Commission has authority to regulate
exclusive contracts.” See 22 FCC Rcd at 5939. The Commission’s tentative conclusion is the
correct one. As Verizon has previously explained, the Commission has the authority to regulate
video providers’ practices with respect to exclusive access contracts under Section 628 of the
Communications Act, 47 U.S.C. § 548(b). That provision, which was enacted as part of the
Cable Television Consumer Protection and Competition Act of 1992, prohibited cable operators
and others from engaging in “unfair methods of competition or unfair or deceptive acts or
practices, the purpose or effect of which is to hinder significantly or to prevent any multichannel
video programming distributor from providing satellite cable programming or satellite broadcast
programming to subscribers or consumers.” 47 U.S.C. § 548(b). It further required the
Commission to issue regulations defining the scope of this prohibition “in order to promote the
public interest, convenience, and necessity by increasing competition and diversity in the
multichannel video programming market and the continuing development of communications
technologies.” Id. § 548(c)(1).

Section 628, by its terms, grants the Commission the authority to prohibit video providers
from entering into or enforcing the types of exclusive access contracts that are at issue here. In
the current marketplace, such agreements deny tenants a meaningful choice in video providers.
As a result, their effect is to prevent program distributors — including Verizon and other video
providers — “from providing satellite cable programming or satellite broadcast programming to

subscribers or consumers.” Likewise, given their impact on broadband deployment, such
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agreements may also frustrate the “continuing development of communication technologies.”
Furthermore, for the reasons explained above, the Commission should conclude, given current
market conditions, that these agreements constitute “unfair methods of competition or unfair or
deceptive acts or practices.”

While a primary goal of Congress in enacting Section 628 was to prohibit cable
companies from unfairly blocking their competitors’ access to programming, Congress could
have adopted a narrower provision if that was its sole objective. Instead, Congress enacted —
over the fierce opposition of the cable lobby — the current language of Section 628, which
focuses on consumers’ access to programming, not that of satellite providers or other competitors
of the cable industry. Indeed, in approving the language that is now Section 628, the House of
Representatives rejected a far narrower proposal that was backed by cable companies. See 138
Cong. Rec. H6545-01 (July 23, 1992). The cable industry’s language would not have broadly
prohibited “unfair or deceptive acts or practices” that hinder or prevent distributors from
providing programming to consumers. Rather, it would have applied solely to disputes arising
between programming vendors and video system operators over programming access. See id. at
H6562. The fact that the House rejected this proposal in favor of the broader language that is
now Section 628 is further evidence that Congress did not intend that provision to apply solely to
programming access disputes.

Furthermore, interpreting Section 628 at this juncture to preclude video providers from
entering into or enforcing exclusive access contracts is consistent with the overall purpose of the
1992 Act, which was designed to “encourage the further development of robust competition in

the video programming marketplace.” H.R. Rep. No. 102-628 at 44. Congress was concerned
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with encouraging the development of meaningful competition within the video marketplace. To
adopt a cramped and unnatural reading of Section 628 would undermine that clear intent.

As the Commission has suggested, see Notice, 22 FCC Rcd at 5939, the flexible
interpretation that courts have given to Section 5 of the Federal Trade Commission Act — which,
like Section 628, prohibits certain types of “unfair or deceptive acts or practices,” 15 U.S.C. §
45(a)(1) — supports the proposition that the Commission has similar authority under Section 628.
Cf. American Airlines, Inc. v. North Am. Airlines, Inc., 351 U.S. 79, 82 (1956) (looking “to
judicial interpretation of § 5 as an aid” in interpreting a statue containing similar language). Just
as the FTC enjoys authority to determine the scope of Section 5 of the FTC Act, see, e.g., FTC v.
Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972 ), so too does the Commission enjoy
authority to define what constitutes an “unfair or deceptive act[] or practice[]” under Section
628. So long as the Commission determines that exclusive access contracts currently have the
“purpose or effect” of significantly hindering the ability of multichannel video programming
distributors to provide programming to subscribers or consumers, it may declare that such
contracts are “unfair or deceptive acts or practices.” See id.

Finally, nothing in Section 628 limits the scope of the Commission’s authority to the
regulation of new — as opposed to preexisting — exclusive access contracts. Again, Section 628
proscribes all “unfair methods of competition or unfair or deceptive acts or practices” that hinder
the ability of programming distributors to provide programming to subscribers or customers. 47
U.S.C. § 548(b). Therefore, once the Commission has reached a determination that the
enforcement of certain types of exclusive access contracts is a prohibited “unfair method[] of
competition,” such contracts are simply unenforceable by the video providers. Nothing in the

statute suggests that otherwise prohibited “unfair or deceptive acts or practices” are permissible
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so long as they predate any determination that they are prohibited by Section 628. Indeed, the
Commission has previously considered this question and concluded that “Congress intended that
rules promulgated to implement Section 628 should be applied prospectively to existing
contracts, except as specifically provided for in Section 628(h).”"® See Memorandum Opinion &
Order on Reconsideration of the First Report & Order, Implementation of Sections 12 and 19 of
the Cable Television Consumer Protection and Competition Act of 1992, 10 FCC Rcd 1902,
1939 (1994); see also First Report & Order, Implementation of Sections 12 and 19 of the Cable
Television Consumer Protection and Competition Act of 1992, 8 FCC Red 3359, 3365 (1993)
(“[TThe rules we adopt today will apply prospectively to existing contracts and to contracts
executed after the effective date of the rules.”).

Nor does the Contract Clause of the U.S. Constitution limit the Commission’s authority
to declare such agreements unenforceable, as that clause “by its terms applies only to state, not
federal, enactments.” Washington Star Co. v. International Typographical Union Negotiated
Pension Plan, 729 F.2d 1502, 1507 (D.C. Cir. 1984); see also Concrete Pipe & Prods. v. Constr.
Laborers Pension Trust, 508 U.S. 602, 640-41 (1993) (“[F]ederal economic legislation . . . is not
subject to constraints coextensive with those imposed upon the States by the Contract Clause.”).
Rather, a party challenging a federal action that arguably impairs a contract must rely on the Due
Process Clause of the Fifth Amendment, which is satisfied so long as the challenged action is not
“arbitrary and irrational.” See Pension Benefit Guar Corp. v. R. A. Gray & Co., 467 U.S. 717,
729 (1984) (citation and internal quotation marks omitted). Here, a decision by the Commission

to proscribe the enforcement of existing as well as new contracts is consistent with the record

19 Section 628(h) grandfathers “any contract that grants exclusive distribution rights to
any person with respect to satellite cable programming and that was entered into on or before
June 1, 1990.” 47 U.S.C. § 548(h). This provision will not prevent the Commission from
prohibiting video providers from entering into or enforcing exclusive access contracts.
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and not “arbitrary and irrational.” Thus there are no legal impediments to the Commission’s
adopting a rule that applies equally to existing and future exclusive access contracts.

Finally, adopting the rule outlined above will be consistent with the Commission’s
mandate under Section 706 to “encourage the deployment on a reasonable and timely basis of
advanced telecommunications capability to all Americans . . . by utilizing, in a manner consistent
with the public interest, convenience, and necessity, . . . regulating methods that remove barriers
to infrastructure investment.” See 47 U.S.C. § 157 note (a). Exclusive access contracts, like
exclusive franchises, act as “barriers to infrastructure investment™ by reducing the incentive for
new entrants to wire buildings that are subject to such agreements with new broadband facilities.

CONCLUSION
For the reasons set forth above, Verizon respectfully requests that the Commission issue a

rule, subjéct to a five-year sunset, prohibiting video providers from entering into or enforcing

Respe%ubmit;ed,/

exclusive access agreements.

Michael E. Glover Edward Shakin  /
Of Counsel William H. Johnson

1515 North Courthouse Road
Suite 500

Arlington, VA 22201

(703) 351-3060

will.h johnson{@verizon.com

July 2, 2007 Attorneys for Verizon

19



ATTACHMENT 1



Page 1

1 of I DOCUMENT

Copyright 2006 The Chronicle Publishing Co.
All Rights Reserved

Sam Framsiseo Chyronicle
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BEADLINE Comgcast throws a curve in its broadband p:tch
BYLINE David Lazarus
BODY:

As AT&T prepares to enter the video market in the Bay Area, Comcast is attempting to get owners of local apart-

ment ‘buildings to agree to 10-year contracts that would grant the cable giant an exclusive right to provide tenants with
all broadband services.

The move is an example of skirmishing under way nationwide as the phone and cable industries face off for control
~ of a new generation of digital technology piped into people's homes.

- It also shows how advances in such technology have outpaced state and federal regulation, leaving officials fre-
quently unsure where the line falls between traditional public utilities like AT&T and private-sector service providers
like Comcast.

‘ "I¢sa torugh challenge because the technical changes always move faster than the regulatory regime," said Helen
‘ Micklemcz, assistant general counsel for the California Public Utilities Commission.

Eatlier this month, telecom giant Verizon -- which, like AT&T, is rolling out video service to millions of customers
- formally asked the Federal Commmcanons Commission to block cable companies from signing exclusive deals with
ovwniers of apartment buildings.

.. *One of the games now is for cable to work hard to lock up apartments quickly where a new competitor is seeking a
‘ local vuloo franchise approval," said David Fish, a Verizon spokesman. "That is using the system to block consumer

' Gordun Dlamond, an AT&T spokesmm, smd the company is reviewing Verizon's FCC filing and agrees that "con-
silmets should have a choice."

‘ _Buthe aclmowlodged that AT&T also has exclusive service contracts with some California properties for its satel-
o _lme 'I'V service oﬂ‘ered in conjunction with Dish Network.

“We did this in response to what the cable companies were doing," Diamond said.

In Comicast's case, the 10-year contracts specify that the company would be the sole provider of "h:gh-speed data
Interaet, miultichanne] video programming, and other lawful services and applications that the company may provide
now ot in the future.”

- This would apparently prevent individual tenants from signing up with AT&T or any other provider for high-speed
Interiiet access or video programmmg, and perhaps even phone service (which Comcast has made available to about 90
pement of Bay Area custoners via Intemet connections).
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"It looks tike Comcast is trying its best to secure customers in anticipation of the new competition coming down the
road,” said Tom Bannon, executive director of the California Apartment Association, which represents the owners of
more than 1 million rental units statewide.

Comcast spokesman Andrew Johnson seid it should be up to property owners and managers to decide what services
aro available to tonants,

*They have a right to control what goes on in their property,” he said. "If they want Comcast to be the exclusive
tolecommunications provider to the property, that's what they want."

Johnson noted that property owners also control the types of washing machines or vending machines in their build-
ings.
“If that means you can only get Pepsi,” he said, "that's how it is."

But the situation is more complex than that. For years, state and federal laws have prohibited phone companies
from inking exclusive deals for voice service with "multi-dwelling units," which can account for anywhere from dozens
to thousands of customers in a single location.

_ The statutes resulted from attempts by phone companies in the 1990s to place competitors at a disadvantage by de-

I Clhfmma, Section 626 of the Public Utilities Code stipulates that "a public utility may not enter into any exclu-
sive access agreement”™ with a property owner or manager "that would limit the right of any other public utility to pro-
vide service to a tenant or other occupant of the property or premises.”

_ Bnt doos this law apply to AT&T and Verizon offering nonvoice services like Internet access and video program-
A ming? And does it also apply to cable companies now that they're getting into the phone business?

Tha aimwon are no and no.
apphcs to tmlmonal phone service only," said Terrie Prosper, a spokeswoman for the state Public Utilities

As such, she said Comcast is free to seek exclusive service deals for the full range of its broadband services, includ-
ing digml phone service. Snmlnrly, AT&T and Verizon are free to seek exclusive contracts with building owners for
ﬂi-nr Intu-nat and video services,

" AT&T's Diamond declined to comment on whether the company will seek exclusive arrangements when it rolls out
its video service in California - a move expected by next year at the latest.

Comcast's exclusivity would be clear to building owners only if they take the time to read the contract, which is
written in occasionally dense legaleso and printed in small text.

- The contract is acconipanied in some cases by a friendlier and more plainly written cover letter that makes no men-
tion of 10-year exclusivity or specific services.

It says only that a contract is required "in order to properly protect and continue to service your property.”

R lt also states: "As a thank you for your time, for signing and returning the Broadband Service Agreement unaltered
' (emphlm ldded), you will receive a 3100 American Express Gift Cheque which will be sent to you with your copy of
. the ﬁﬂly exccuted agreomient.”
" John Sampson is a San Francisco property manager who recently received Comcast's letter and contract for a 14-
. unit buiilding he oversecs.

U "The lmu' is totally benign compared to the document itself," he said. "God knows how many people just signed
ﬂu eontrwt and sent it in."

‘ _Coml's 10-year contract with apartment building owners gives the cable company exclusive rights to "cabling,
wh‘mg, fiber-optic lines, power supplies” and other resources within the property.

The contract stipulates that Comcast will maintain control over all fees charged to building tenants, After the initial
10-year térii-ends, the contract will be automatically renewed every five years unless written notice is provided by ei-
ﬂm‘ Comcut or the building owner,
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- Bamnon at the California Apartment Association said building owners shouldn't sign any long-term contract without
running it by an attorney,
- "You also want to take the titme to understand the possible ramifications to residents," he said.

LOAD-DATE: July 19, 2006
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IMPORTANT NOTICE TO ALL
RESIDENTS - PLEASE READ

It is with great pleasure that we can announce the completion of the fiber
. optics install at Hamlin. 1t is our hope that this added service will be
enjoyead by all our residents.

PLEASE NOTE: There is one very important detail that
you need to be informed of.

You have czthcr been contacted or wiil be contacted by Verizon Flonda who
is selling package deals which include telephone, internet and cable
television. We are sorry to inform you that cable television through Verizon
is not avml.ab]e to our residents.

‘When the pmperty was built the original builder signed a 10 year contract
with Bright i-louse Networks. Until this agreement expirss Bright House has
the exclusive right to supply cable television. Meaning no other company
may install cable television on this property. This also means that if you
require the internet service from Verizon it can be installed through a
wireless router ONLY. The cable line may NOT be used.

As much as we would like you to be able to take advantage of their great
offer it is with regret that cable television is not available to our residents
from Verizon at this time.

If you have any questions please call the office.

Thank you
Hamlin Management
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Fourth Bayshore Condominium Association, Inc.
2300 Canal Drive, Bradenton, FL 34207

VERY IMPORTANT —~ PLEASE READ IMMEDIATELY

October 20, 2006 W 0 // g / Y
TO ALL OWNERS: %

Re: Digital Communication Networks, Inc and Verizon Florida Inc.

We have received correspondence from the attomeys representing DC Nets informing us that
Effective immediately we must cease and desist from using Verizon TV Cable Service.

It has been brought to our attention that individual owners have purchased packages from Verizon
that include cable television
This is not permitted — Verizon can only supply you with Telephone and Internet.

IV Bayshore Association has signed an exclusive contract with DC Nets and until this contract expires
December 31% 2011; we, as an Association and as Individual Owners are not allowed to use any other
Television Cable Service.

Because of the possibility of a law suite, we have placed this matter in the hands of our lawyers

'If you have any questions regarding this matter, please contact:

CLARE MORRIS 752-7390
RUTH FREER 758-5034

cc¢: Robert Zeisner

tm/20.10 0672
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SABIN, BERMANT & GOULD LLP
ATTORNEYS AT LAWY ‘
FOUR TIMES SQUARE
NEW YORK, N Y 10036-6526

BENJAMIN J. SHIN
DIRECT DIAL: 212-381-7122
FAX: 212-381-7231

E-MAJL; behin@sbandg,com

June 13, 2006

Via DHL

James C. Stroo, Esq.

Associate General Counsel - Mass Markets
Verizon

600 Hidden Ridge

HQEO03J11

Irving, TX 75038

Re: River Chase Apartments in Tampa, FL

Dear Mr. Stroo,

I am writing to you as counsel to Bright House Networks, LLC (‘BHN”).
We were recently informed that Verizon has interfered and continues to
interfere with our client’s contract rights with respect to the above property. As
Verizon previously has been informed (see the attached letter dated May 12,
2006), BHN has an agreement with Riverchase Florida, LLC (the “Owner”), the
owner of the above property, granting BHN certain exclusive rights, including
the exclusive right to build a multi-channel video services system on the
property and the exclusive right to provide multi-channel video services to the
property. Please find attached excerpts of BHN’s agreement with the Owner
showing the relevant provisions and the terms of our client’s exclusive rights.

We understand that not only has Verizon installed a multi-channel video
services system on the property and begun providing such services to the
property, but that Verizon has even tampered and interconnected with BHN’s
own system. From BHN’s conversations with the Owner, we understand that
Verizon may be purporting to claim legal authority for its actions under Florida
state law and/or easement rights. Our research reveals no such legal
authority or easement. Therefore, given BHN’s existing agreement with the
Owner, such activities of Verizon were and are clearly unauthorized and
constitute interference with our client’s contractual rights.

For the reasons provided above, BHN hereby demands that Verizon

immediately (a) cease and desist in any of the above activities on the property,
(b) disconnect its multi-channel video services system from BHN’s multi-
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channel video services system on the property and (c) remove Verizon’s multi-
channel video services system from the property. We of course expect and
insist that such disconnection and removal be performed without any
disruption of BHN’s services to its subscribers. Please instruct your
operational staff in Tampa to call David Marvin at BHN at (727) 329-2206 in
order to coordinate such disconnection and removal.

Sincerely,
Benjamin J. Shin, Esq.
Attachments

cc: David Ross
David Marvin
John Russo
Jeffrey E. Proske, Esq.
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Residential Services Agreement

DATE: November _, __, 2008

Bright House Networks, LLC

21728 S Falkenburg Rd Riverview, FL 31569

Contact Person: Mark Demasi
Telephone: 813- 436 2197
Facsimile: 813- 628 4091 _

Owner:

River Chaxe Florids, LLC

c/o Brentwood Asset Management
12100 Wilshire Blvd., Suite 250
Los Angeles, Callfornis 90025
Contact Ferson: Assct Mansgement
Telephone: 3M0.826.7301

Facsimile: 310.267.8497

FR TY!

River Chase Apartments

6900 Aruba Avenue

Temple Torrace, FL 33637

Contact Percon: Property Manager
Telephone: 813-989-2052
Facsimile: 813-9§0-1574

Units: 776

RECITALS

LI LV | )

*  Owner owns the Muhi-Family rosidontinl community and underlying lond roferred to shave (the “Property™)
and as further described in the Iegal description set forth on Exhibit 4.

o  Owner and Operator wish to make the Services availahle to residents of the Proporty (“Residents”) in

accordanco with the terms and conditions of this Agreement,

TERMS AND CONDITIONS

In considoration of the Recitals and the mutur] covenants contained in this Agreement, the partics sproc as

follows:

1. Operator's Basic Obtigations.

1.2 Multi<Channel Video Services, Upon completion of canatruction of vpgrading of the System (as defined

below), if nocessary, or within 30 days after the cxcoution of this Agreement if no construction or

upgrading is nccexsary. Operator will offer multi-channel video cable telavision

service to the Proporty over the System {"Services”). Upon giving notlce to Reridents. Operetor may
change (ot discontinug) any Services and rates to the cxient not prohihited hy Laws and Regulntions (as
definod in Section 10.3). Oporator wH individually bill Residents for the Servicos, faxes, franchise fees,
and othcr fees assessed in conjunction with the Services. All Services are subject to avallabllity at the

Property.

Confidential & Proprietary
Residential Serviccs Agreement

Page |
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(A) Internst Access Service. Subject to availahility at the Property. Operator will offer Internet access

service over the System (“Internct Acéess Service™) to Owner and Residents, The Multi-Channel Video
Sorvices daes not include Tnternet Access Scrvice that shall be offered on 2 non-exclusive basis,
Internct Access Service is collectively referred 10 as tho “Additional Scrvices™,

(B) Additienal Services. Opcrator may offer Additional Scrvices to Owner and Residents on a non-

1.2

1.3

2.

exclusive basis. “Additionn] Services® inuludes [nternet Accoss Servioe and moans eny services other
than the Multi-Channet Video Services that can be provided to the Property over the Systom.

Instaliation of Systom (ns Applicable) To the extent necessary (e.2, there is no, or there i insufficient,
existing wiring end facifities, or the cxisting wirlng and facllitics arc awned, or otherwisc controlled, by o
third party) and at no charge to Owner, Operator will design, canstruct, install end/or upgrade the Systom
in accordance with industry standards Laws and Rcgulations, and o construction plan and schedule agreed
spon by Owner and Operator. “System” menns al) equipment, facilitics, internal and exicrnal wiring,
conduit, and molding that Operator installs or upgrades on the Property or that exist and Operator is
allowed to use on the dato of this Agreememt and that Opcrator uses to deliver the Services  Upon
completion of construction, Operator will repair and restore all portions of the Property damaged by
Qporator to {ts condition immediatcly prior to such construction,

Maintenance of System. Operator agrees to providé to the Premises Muld-Channcl Video Services. and Additional
Services, that arc reasonably campetitive and generally comparable with the services boing offered by Operator or hy
another franchised Cable Television provider to the majority of other apartmeht communities within Hillsbarough County
and which Opetator or another franchiscd Cable Television provider serves, with the chjective that the Ownerisnotat v
competitive disodvantoge with similar propertics. Tn the event thot, through no act or omission of the Owner, Owner
bolicves thay the Multi-Channel Vides Services. and Additional Services provided by Operator arc not reasonably
competitive or geneally ¢comparable to simitar services being provided by inother franchised Cable Tolevision provider
1o the majority of other apartment communitics in Hilishorough County, Florida, and a3 a result Owner is at a competitive
disadvontage with similar propertics, then Owner shafl give Operator writien notice doacribing haw the Multi-Channel
Viden Services, and Additional Services, provided by Operator is not reasonably competitive ar generally comparable.
Operator shall hove shirty (30) days to respond to Owner digputing Owner"s elaim or with a proposal ty make the Multi-
Channet Video Services, and Additlonal Services rcasongbly competitive and to implement same within nincty (90)
days, unlcss more time is reasonobly required due to circumstances beyond the reasanable cantral of Operator, and so
long as Operator diligently proceeds to implement such proposal.

Ownarship and Use of System during Term of Agreement.

Duting the teym of this Agrecment, Operator will own and have the exclusive right to access, contral and operate
the System, unlcss Owncr paid for such equipmont, facilities, conduit or wiring to be installed, or wuch equipment,
facilities, conduit or wiring is owncd by a third party. in which case (as between Owner and Operator). Owner
shall own such items and Owner hereby grants to operator the exclusive right to access and use such items during
the term of this Agreement. Owner shall not permit any part of the System to be interfered with or used by sny
third parcy, The System will not be deemeod 1o be affixed to or o fixture of the Property. Owaer shail not access,
operate, or move the System during the term of this Agreement. Owner will provide the power ncoessary to
operate any of Operator’s equipmont that is located on the Property. All internal building coaxial wirlng will
temuin the property of the Owner and not removed by Operator,

3.
il

Owner's Basic Obligations; Grant of Easement and Gther Rights, _

Ensemnent. In consideration of the covenants snd agreoments in this Agreement, for $10, and for other
good and valuable consideration, the receipt and sufficiency of which arc scknowledged, Owher herehy
grants to Operator. s successors and assigns, a nonsexclusive easement on the Property and all ita
improvements for the purposes of permitting Operator, its affiliates and contractors to design, construct,
install, operate, maintain, market, upgrade, repair, replace, and remove the System and to provide Services
Operator will have snd hold the eascment. togother with every right and appurtcnance conncoted to it for
the term of this Agrocomont and for o long thercafter as Operator is providing servlecs te the Property
vnder this Agreement, When that period expires, this easement will terminate after an additional 90-day
continuation period selely for the purpose of allowing Operatar to remave itz System  Ownet, its
successors and assigns herchy agree tu warrant and forever defend the cascment to Operator--as well a3 its
successors and assigns--against overy porson who claims any part of it. This casement and other rights
granted to Operator run with the title to the Property and are binding on Owner and on all subsequent

owners of the Property. as wclt as on others who may claim an interest in the Property Operator may
record this Agrocment at any time,

Page 2
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3.2  Grant of Other Rights. Owner acknowledges that Operator will spend aubstantial time, resources, and
moncy in meeking its obligations under this Agreement, and that Operator is relying on Owner's covenanis
in this Agreement In order to recovp its investment by providing the Services to the Property and by
collecting revenues (rom Residents, Owner horeby grants to Opcrator (A) the exclusive right for the firsi
Twelve years of this Agreement, and the non-exclusive right thereafter, to design, construct, install,
operate, maintain, upgrade, and remove a system on the Property for the provision of multi-channe! video
cable television services (‘Marketed Services™), (B) the exclusive right to install, cccupy, maintein, and
remove the molding and other conduit housing the wiring of the System withous altgration by Owner ot
third parties, (C) the exclusive right for the first sreven years of this Agroement, and the non-cxclusive right
thereafter, to offer and provide the Marketed Scrvices to Residents, (D) the exclusive right for the first ten
years of this Agreement, and the non-exclusive right thercafter, (0 marker the Marketed Scrvices 1o
Residents, and (E) the nonexclusive right to market, offer and provide all other Services to Residents at
the Property During any applicable exclusivity period, Owner shall not, and Owner shall not permit other
partics (including other service providers) to (i) promote, markel, solicit for or sell services thas compete
with Opuerator's multi-channgl video cohle releviston services at the Property (including, but not limived 1o,
the provision of such serviecs on a bulk basis), (1i) 1ake any action {or make any omizsslon), directly or
indircetly, that is desipned to or has the cifect of encouraging or facilitating Residents to choose another
provider’s services that compate with Operator's muiti-chennel video cable television sorvices, or (jii)
install additional cquipment or facilities or upgrade existing ¢quipment or facilities to enable such other
provider 1o provide services that compete with Operator’s multi-channel video cable television services.
Where Laws and Regulations prohibit Qwner from granting or Operator from obtaining exclusive rights
under this Section 1.2, then such rights automatically shall become non-exclusive to the extent and only for
#0 long as required by Laws and Regulations.

4, Term.

This Agreement shpll Test for o term of Twelve (12} years commencing on the date that the agreament is executed
-and shall antomatically renew for additional 30 day tarms unisss either party notifics the other party of its desire
not 1o renew at least 90 days prior to the end of the initial or any ranewal term.

§.  Owner's Representations and Warranties.

Owner represents and warrants that (A) Owner is the owncr in foo simple of the Property, no purchase contracts
exist with respect to the Propesty, and the legal description attached to this Agrooment is the complate, accurate
and current legal description for the Property: (B) the Property is not part of a bankruptcy praceading, foreclosure
action, deed-in-Heu-of-forectosure transaction, or shmilar proceeding; (C) Owner has the full power and authority
to negotiate, execute, deiiver and perform this Agreement and that the signatory below has been authorized to
exceute and deliver this Agreement; (D) Owner owns and/or hes the right to grant to Operator hereunder the
exclusive right to usc all parts of the System not owned by Operator (including any thitd party wiring, motding or
components, if any); and (E) thore sre no agreements, understandings or intentions with or hetween Ovwner and
any other party that conflict with this Agreement.

&, Brearh of Agreoment.

If a party breaches any term of this Agreement and fails to curs such breach within 30 days after receiving notice
from the non-breaching party ressonably detailing the breach, then the non-breaching party may terminatce this

Agr:‘e’mem. bring an actioh againat the breaching party for damages; or seek any other available legal or equitable
remedy. ’

-
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Bright House Networks, LL

By:

David C Ross

Vice President of Commercial Markets

State of ,_EL_____;
County of _\M_) *

. This instrument was acknowlicdgod beforo me by David C Ross as a Vice-President of Bright House
. 2008

Networks, LLC on the L&~ day of &

Witness my hagd and official seal.
N Publj
ﬂ [SRAL)

My commission expires: gl o “1
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DATED: November 4, 2005

N, LLC,
Linbility

By:

“Richard J. Nsthan
Title: ____President

Witnesses:

CER——

Print Name: i c

Print Neme:___} e

State of m,j_&ﬂu_&_)
)
County of Lnidhgdﬂ_}

This instrument wss ncl:g&wlcdgcd beforo me by _fachad J-Nethan o e Prosiclend  or
a3t oo the Yt %day of _November -

TR R T T R T LR TRY

rlovda Lic

Witness my hend and offigial seal,

Nopry Publil’ 7 7

(SEAL}

My commission expires: _MLLS_'L_M}}'

2N

" TRACY THONG 1
COMM, #1ddg278
TARY PUBLIG - DALIFORNIA 8
1

P LOS ANGELES COUNTY
MY COMM, EXPIRES ABRIL 5, 2007
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JEFFREY E, PROSKE
A Professional Corporation
12100 Wilshire Blvd., Suite250
Los Angeles, CA 90025
Phone; (310) 826-7301
‘Facsimile: (310) 207-8497

E-mail: Jeffrey.proske@brentwoodam.com

May 12, 2006

jerry. wilder@verizon.com

Jerry Wilder

Senior Director

Verizon

112 S. Lakeview Canyon Road
Mailcode: CASO0IWSC
Thousand Oaks, CA 91362-3831

Re:  River Chase Apartments — Multi Channel Video Service

Dear Mr. Wilder:

I am writing on behalf of Riverchase Florida, LLC (*Owner”) the owner of the
above-referenced apartment building (“Riverchase”). It has come to our attention that
Verizon has sought to provide multi channel video services to tenants of Riverchase.
Please note that the Owner is a party to an agreement for the provision of such multi
channel video services with Bright House Networks, LLC (“Bnght House™) which
entitles Bright House to the exclusive right to provide such services to tenants of
Riverchase for ten ycars

This letter will serve as Owner’s notice to Verizon to terminate any multi channel
video services that may presently be provided to tenants of Riverchase and to refrain
from providing any future multi channel video servicés to tenants of the property.

Please do not hesitate to contact me if you have any questions with respect to this
matier.

Very truly yours,

Co~_—

Jeffrey E. Proske
General Counsel,
Riverchase Apartments, LL.C



CC!

David.Marvin@myvbrighthouse.com
Richard J. Nathan

Neil Schimmel
Bobbie Putnam
Dave Watkins
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- DAYE: May 17, 2006

Onerator:

Bright House Networks, LLC

2748 8 Falkenburg Rd Riverview, FL 33569
Centact Person: Mark Demasi

Teléphone: 813- 436 2197
Facaimile: $13- 628 4091_

Owaer:

Resewood LLC, a Florida Limited Liability Corp
. «O_Adl»

«0_Cltyn, «O_State» «O_Zip»

Coxntact Person: «OContact»
Telepliere: «OC_Phone»

o Flelﬁllle.

3 -luuuod Apartments

. 8525 N Armenia Avenue
Tiwpa FL, 33604

Uslts 66

Contict Person:

. Facstihilte:

) . Owmer owns the Multi-Family residential community and underlying land referred to above (the “Property™)
- smd as farther described in the legal description set forth on Exhibit 4.

o Owner and Operator wish to make the Services available to residents of the Property (“Residents”) in
sccordance with the terms and conditions of this Agreement.

In mhsidu‘ahon of the Recitals and the mutual covenants contained in this Agreement, the parties agree as
“follows:

l.'_ ' Operator’s Basic Obligations.

11 . Munlti-Channet Video Services, Upon completion of construction or upgrading of the System (as defined
‘ below), if nécessary, or within 30 days after the execution of this Agreement if no construction or
upgrading is necessary, Operator will offer multi-channel video cable television service to the Property
over the System (“Services™). Upen giving notice to Residents, Operator may change (or discontinue) any
Servi¢es and rates to the extent not prohibited by Laws and Regulations {(as defined in Section 10.3).
.Operator will individually bill Residents for the Services, taxes, franchise fees, and other foes assessed in
. conjunction with the Services. All Services are subject to availability at the Property.

(A - Iltorlot Access Service. Subject to availability at the Property, Operator will offer Internet acccés service
: over thie System (“Internet Access Service”) to Owner and Residents. The Multi-Channel Video Services

Confidential & Proprietary
Rosidential Services Agreement Page 1
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dos not inclide Internet Access Service that shell be offered on & non- excluswe basis. Internet Access
Service is collectively referred to as the “Additional Services™,

Additional Services. Operator may offer Additional Services to Owner and Residents on a non-exclusive

. basis, “Additional Services” includes Internet Access Service and means any services other than the

Multi-Channel Video Services that can be provided to the Property over the System.

Initallation of System (as Applicable) To the extent necessary (e.g.. there is no, or there is insufficient,
existing wiring and facilities, or the existing wiring and facilities are owned, or otherwise controlled, by a

_third party) and at no charge to Owner, Operator will design, construct, install and/or upgrade the System

in accordance with industry standards, Laws and Regulations, and & construction plan and schedule agreed
upon by Owner and Operator. “System” means all equipment, facilities, internal and external wiring,
conduit, and molding that Operator installs or upgrades on the Property or that exist and Operator is
allowed to use on the date of this Agreement and that Operator uses to deliver the Services. Upon
completion of construction, Operatér will repair and restore all portions of the Property damaged by
Operator to its condition immediately prior to such construction,

Maintenance of System. Operator agrees to provide to the Premises Multi-Channel Video Services, and Additional
Services, that are reasonably competitive and generally comparable with the services being offered by Operator or by
another franchiged Cable Television provider to the majority of other apartment communities within Hillsborough County
and which Opm or mother franchised Cable Television provider serves, with the objecnve that the Owner isnotata
contipetitive di with similar properties. In the event that, through no act or omisaion of the Owner, Owner
belicves that ﬂ;e Multi-Channel Vidoo Services, and Additional Services provided by Operator are not reasonably
competitive or generally comparable to similar services being provided by another franchised Cable Television provider
to the majority of other apartment communities in Hillsbomugh County, Florida, and as a result Owner is at a competitive
age with similar properties, then Owner shail give Operator written notice describing how the Multi-Channel

‘ Vitdeo Services, and Additional Services, provided by Operator is not reasonably competitive or generally comparable.

Operafor shall have thirty (30) days to respond to Owner disputing Owner’s claim or with a proposal to make the Multi-

v _Channel Video Services, and Additional Services reasonably competitive and to implement same within ninety (90)

- days, unless move time Is reasonably required due to circumstances beyond the reasonable control of Operator, and so

3

2-1 .

,tmnwdlﬂgmﬂypuoceedstomplaanpmposal

Oﬁlirllilp ﬁd Use of Syitem during Term of Agreement.

~ During the term of this Agreement, Operator will own and have the exclusive right to access, control and

operate the System, unless Owner paid for such equipment, facilities, conduit or wiring to be installed, or
such eguipment, facilities, conduit or wiring is owned by a third party, in which case (as between Owner
and Operator), Owner shall own such items and Owner hereby grants to operator the exclusive right to
acoess and usc such items during the term of this Agreement. Owner shall not permit any part of the

. Syrwm to be interfered with or used by any third party. The System will not be deemed to be affixed to or

a fixture of thic Property. Qwner shall not access, operate, or move the System during the term of this
Agroement. Owner will provlde the power necessary to operate any of Operator’s equipment that is located

' 'onthel’roperty

Oinor’l Bagie Olrllgntlonl. Grant of Easement and Other Rights.

luﬁmnt. In con;ldmtlon of the covenants and agreements in this Agreement, for $10, and for other
good and valugble consideration, the receipt and sufficiency of which are acknowledged, Owner hereby

o sr'lim to Operator, its successors and assigns, a non-exclusive easement on the Property and all its

improvemeats for the purposes of permitting Operator, its affiliates and contractors to design, construct,
install, operate, maintain, market, upgrade, repair, replace, and remove the System and to provide Services.
onntor ‘will have and hold the casement, together with every right and appurtenance connected to it, for
the term of this Agreement and for s0 long thereafter as Operatot is providing services to the Property
under this Agreement. When that period expires, this easement will terminate after an additional 90-day
Oohﬁnuution period solely for the purpose of allowing Operator to remove its System. Owner, its
tueceilorl and assignis hereby agree fo warrant and forever defend the easement to Operator--as wel] as its
successors and assigns--against every person who c¢laims any part of it. This easement and other rights
granted to Operator run with the title to the Property and are binding on Owner and on ail subsequent

- ownets of the Property, as well as on others who may claim an interest in the Property. Operator may
. record this Agreement at any time.
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3.2 Grant of Other Rights. Owner acknowledges that Operator will spend substantial time, resources, and
money in meeting its obligations under this Agrecment and that Operator is relying on Owner’s covenants
intr this Agreement in order to recoup its investment by providing the Services to the Property and by
collecting revenues from Residents. Owner hereby grants to Cperator {A) the exclusive right for the first
Fifteen (15) years of this Agreement, and the non-exclusive right thereafter, to design, construct, install,
operate, maintain, upgrade, and remove a system on the Property for the provision of multi-channe) video
services (‘Miarketed Services”), (B) the exclusive right to install, occupy, maintain, and remove the
molding and other conduit housing the wiring of the System without alteration by Owner or third parties,
{C) the exclusive right for the first Fifteen (15) years of this Agreement, and the non-exclusive right
thereafter, to offer-and provide Multi-Channel Video Services the Marketed Services to Residents, (D) the
exclusive right for the Fifteon (15) years of this Agreement, and the non-oxclusive right thereafter, to
market the Marketed Services to Residents, and (E) the non-exclusive right to market, offer and provide all
other Services to Residents at the Property. During any applicable exclusivity period, Owner shall not, and
Owner shall not permit other parties (including other service providers) to (i) promote, market, solicit for
or sell services that compete with Operator’s multi-channel video cable television services at the Property
(including, but not limited to, the provision of such scrvices on a bulk basis), (ii) take any action (or make
any omission), directly or indirectly, that is designed to or has the effect of encouraging or facilitating
Residents to choose another provider's services that compete with Operator’s multi-channel video ceble
television services, or (iii) install additional equipment ot facilities or upgrade existing equipment or
facilitiés to enable such other provider to provide services that compete with Operator’s multi-channel

*. video cable television services,. Whers Laws and Regulations prohibit Owner from granting or Operator
from obtaining exclusive rights under this Section 2,2, then such rights automatically shall become non-
exclusive to the extent and only for so long as required by Laws and Regulations.

3.. . Term. Owner hereby grants Bright House Networks a Fifteen (15) year exclusive right to enter the Premises

and provide any or all Services to residents of the Premises ("Right of Entry Term"). The Right of Entry

. Term shall commence on the date this agreement is fully executed by both parties. The Right of
Entey Term shall be automatically renewed for successive (1) year terms thereafter, unleas Owner or Bright
House Networks gives written notice to the other party of its intention not to renew at least 90 days prior to

. expiration of the initial or any renewal term. Charges for Services during the Right of Entry Term shall be
set by Bright House Networks and shall be billed to individual residents of the Premises. In the event a
resident of the Premises has contracted with Bright House Networks for Services and is delinquent in
payment to Bright House Networks, Owner shall cooperate in recovering any of Bright House Networks'
eguipment from the unit of such resident

4.  Owner’s Representations sad Warranties. Owner represents and warrants that (A) Owner is the owner in
fee simple of the Property, no purchase contracts exist with respect to the Property, and the legal
description attached to this Agreement is the complete, accurate and current legal description for the
Propérty; (B) the Property is not part of 2 bankruptey proceeding, foreclosure action, deed-in-lieu-of-
foreclosure transaction, or similar proceeding; (C) Owner has the full power and authority to negotiate,
execute, doliver and perform this Agresment and that the signatory below has been authorized to execute

7 mddolwer this Agreement; (D) Owner.owns and/or has the right to grant to Operator hereunder the
exclusive right to use all parts of the System not owned by Operator (including any third party wiring,
_ molding or components, if any); and (E) there are no agreements, understandings or intentions with or
betweens Owner and any other perty that conflict with this Agreement,

5. Breach of Agreement. If a party breaches any term of this Agreement and fails to cure such breach within
- -30 days after receiving notice from the non-breaching party reasonably detailing the breach, then the non-
- breaching party may terminate this Agreement, bring an action against the breaching party for damages; or

soek any other availible legal or equitable remedy.

6. No Warraaties; Limitstion of Liability. EXCEPT AS EXPRESSLY STATED IN THIS AGREEMENT,
OPERATOR MAKES NO REPRESENTATIONS OR WARRANTIES--EXPRESS OR IMPLIED--
REGARDING THE SYSTEM OR THE SERVICES, INCLUDING, BUT NOT LIMITED TO, ANY
IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
AND ALL SUCH WARRANTIES ARE HEREBY DISCLAIMED. Neither party shall be liable to the

- other or to any third party for any indirect, special, punitive or consequential damages, including, but not
~ liniited to, damages based on loss of sorvice, rent, profits or business opportunities. Notwithstanding the
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7.1

7.2

foregoing, Operator shall be entitled to seck and obtain, as direct damages, lost revenues for Service to the
Property for Owner's breach of or default under this Agreement. Notwithstanding anything above, Operator
agrees to comply with Seotion 1.3 of this Agreement and to maintain the System at it's sole expense

: Ildemlty.

From Operator. Operator will indemnify, defend and hold harmless Owner and, as applicable, Owner’s
sharcholders, members, partners, directors, managers, officers, employces, agents, representatives and
affiliates (collectively, “Related Parties™) from and against ail claims, liabilities, losses, costs or damages,
including reasonable attorney and other fees and costs relating to the investigation and defense of such
matters (collectively, “Losses™), incurred by Owner or its Related Parties that result from Operator’s
design, construction, installation, operation, or maintenance of the System or provision of Services.

From Owaer. Owner will indemnify and hold harmless Operator and Operator’s Related Parties from and
against all Losses incurred by Operator or its Related Parties that result from (A) damage to any part of the
System caused by the gross negligence of the Owner, its employees or agents, or any third party that has
entered the Property with Owner’s permission, (B) any claim arising out of Owner’s operation of the
Property, and (D) Owner’s breach of its representations and warranties in Article 5 or its covenants in

_ Section 3.

- Owsiership and Removal of System after Termination or Expiration; Mandatory Access Laws and
" Regulsations.

Ownorllip and Removal of System after Termination or Expiration. Subject to Laws and Regulations,
after this Agreement has expired or been terminated, Operator shail remove any of the above ground
equipment, bat leave any of the underground components, of the Services Delivery System, and remove any

- of the other propertics placed on the Premises by Operator within a period of 90-days following the

termination of this agreement. If Operator damages the Premises when it removes the Services Delivery
System or any of its.other propertiés from the Premises, Operator will repair and restore such damagc If
any of the Services Delivery System or other property of Operator is not removed from the prem:ses, then

" Operator will continue to own such property so long as it holds a franchise to provide cable service in the

Jjurisdiction where the Premises are located, and thus has a reasonable expectation that it may again become
authorized to deliver its services to residents of the Premiges. If Operator so elects, it may lease any

. portion of the Services Delivery System to Owner or any other party following expiration of this Agreement
. pnuumt 1o such terms and conditions as may be agreed to by such parties. Operator and Owner sgree that

any use by Owner or any third party of the Services Delivery System or any other property of Operator
Tocated on the' Premilu, whether with or without the consent of Operator, shall not disturb Operator's
continped right to ownership of any such property. Owner shall provide Operator access to the Premise’s
electrical system.

Mandatory Access Laws and Regulations. Notmthstandmg anything to the contrary in this Article 9 or

.the Agresment, if Laws and Regulations require Owner te provide Operator with access to the Property for

the provision of any service, then Operator shall (A) continue to own and be permitted to access and use all

‘wiring and other componénts of the Systein, for so long as permitted by Laws and Regulations, to provide

. - seevice to the Property and (B) have the right to remove, abandon, disable, or sell such wiring and other

L3

9.1

. 92

componeits of the Systen wlthm 90 days after Operator no longer is permitted by Laws and Regulations to
pmvidc such services.

Ml'wéllnneoll Provlslon.

N.tieu. All notices, requests, demands, consents and other communications that are reqmred to be or may
be given under this Agreement shall be in writing and shell be deemed to have been duly given if sent by

" facsimile, courier, registered or certified mail (postage prepaid), overnight delivery or in person to a party’s

address stated at the head of this Agreement. Such notice shall be effective, (a) if sent by facsimile, when
confirmation of transmission is received, or (b) otherwise, upon actual receipt or rejectlcn by the intended

reclpit. Either porty may change its address by giving notice to the other party in accordance with this
Soctlon. :

I'om Ml]ﬂll’.. .Despite anything to the contrary in this Agreement, neither party will be liable or in
i default under this Agreement for any delay or failure of performance resulting directly from anything

Beyoml tho reasonable control of the nonperforming party (a “Force Majeure Event”), including, but not
liitited to, acts of God; acts of civil or military authority; acts of a public enemy; war, gevere weather,
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93

&ﬂhquiket, or floods; fires or explosions; governmental action or regulation; strikes, lockouts, or other

work interruptions or laboer shortages; supplier shortages; transportation and delivery delays; or blocked

.access rights. The time for performance of a party hereunder shall be extended commensurate with the

duration of the Force Majeure Event.

Compliance with Lawe and Regulations; Choeice of Law. This Agreement shall be subject to, and in the
performance of their respective obligations under this Agreement the parties shall comply with, all
applicable federal, state and local laws, regulations and requirements (including the rules, regulations and
requirements of quasi-governmental and regulatory authorities with jurisdiction over the parties), and, with
respect to Operator only, the requirements of Operator’s franchise agreement for the Area {collectively,

. “Laws and Regulations™). Nothing in this Agreement shall prohibit Operator from fully complying with

9.4

K1

all Laws and Regulations, including any consents, agreements, orders or other requirements mandated by or
ontered into with the Federal Communications Commission or other governmental authority, and such

compliance shall be deemed not to constitute a breach of or default under this Agreement. This Agreement
is governed by and shall be interpreted under the laws of the state in which the Property is located, without

. rogard to its choice-of-law provisions.

Senrlbllity and Replacement of Unenforceable Provisions. If any portion of this Agreement is rendered
invalid or otherwise unenforceable under Laws and Regulations or by a governmental, legal or regulatory
authority with jurisdiction over the parties, then the remainder of this Agreement will continue in full force
unless such continnance will deprive one of the parties of a material benefit hereunder or frustrate the main
purpose(s) of this Agreement. In such event, the party that has been deprived of such material benefit
(“Affected Party™) may notify the other, and the parties promptly thereafter shall use their reasonable best
efforts to replace or modify the invalid or unenforceable provision with a provision that, to the extent not
prokibited by Lawa and Regulations, achieves the purposes intended under the invalid or unenforceable
provision. If the parties are unable to reach agreement on replacement or modification of the invalid or
unenforceable provision within 60 days after notification from the Affected Party, then the Affected Party

‘niny terminate this Agreemont upon 60 days notice.

Modification; Walver; Scope of Agreement; Assignment. This Agreement constitutes the entire
agreement between Owner and Operator with respect to, and supersedes all other agreements relating to, the
subjoct matter contained herein. This Agreement can be modified or changed only by a written instrument
signed by both, parties. A party’s waiver of enforcement of any of the terms or conditions of this
Ament will be effeciive only if in writing. This Agreement shall be frecly assignable by either party.

Esforcement Costs. If cither party sues or brings any other type of enforcement action in connection with

- this Agredment, then the prevailing party shall be entitled to seek to recover its reasonable attorneys’ fees
o 'm'd other costs in com‘iection ‘with such action,

,.1

Survival. The terms of Arncles 3,7, 8,9, and 10 will survive the expiration or termination of this

- Agreament for any reason,

58 Coulterpartc. This Agreement may be executed in any number of counterparts, each of which shall be

‘considered an original.

9.9

910

No Cﬁnﬂiets. Owner represents to Operator that there are no agreements or other instruments that conflict
with, or otherwise prohibit or inhibit Operator from installing the System on the Property and prowding the

: Su\nees. and that Operator’s action of installing the System on the Property is not in conflict in anyway

with any agreements that Owner may have with any other party, Owner shall defend Operator from any
claims or actions arising out of Operator’s installation of the System or from Operator’s provision of the
Sanrim or Addiﬁoml Services.

Couhlouﬂom Al consideration for the nghts and privileges granted to Operator by Owner under this
Agl‘ement, including the exclusive rights granted by Owner to Operator, Operator shall pay to Owner an
dccess foe in the amount of two hundred ($200) dollars per unit for a tota]l of 66 units, This Consideration

- shall be paid within 90 days of the date that this Agreement is fully and properly executed by both parties

and only if Owner provides Operator with a properly completed and valid W-9 form, and provides same

. -withiit 45 days of the date that this agreement executed by both parties. Operator shall not be required to

provide the Consideration, or shall otherwise be entitled to a complete and full refund of the Consideration
peid by Ownier, if the Owner is in breach of this Agreement.
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9.11 Courtesy Accounts, Operator shall provide to Owner a total of two (2) Courtesy Accounts consisting of -

l‘.

Ovwmet's Standard Cable service (about 68 channels) to locations that are reasonably accessible to Owner,

and that are locations on the Property such as a club house, office, or on-site resident manager’s residence
or other émployee of Owner.

Cenfidentisl Information; Announcements. Except as specifically provided in this Agreement, and except
for disclosures required by Laws and Regulations and prospective buyers of the Owner, Owner and
Operator will (A) keep this Agreement and its terms confidential, (B) keep confidential any information
that is provided by one party to the other and that is marked as confidential, (C) not use any such

confidential information for any purpose other than performance of this Agreement, and (D) not make any

public announcement or press release about this Agreement without the other’s prior approval.
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Rosewood LLC, a Florida
Limited Liability Corp

Date:

By:

Title:

Witnesses:

| VPrintName:

_ sute of _ )

‘_;)..

o o )ss:
JCountyof - )
. - This _instxmhent was acknowledged
‘j:before me by as the
£ of .on the
- day of .

:W_itncss my hand and official seal.

[SEAL]
- Notary Public

‘My commission expires:

Bright House Networks, LL.C

Date:

By:

David C. Ross
Title:Vice President of Commercial Markets

Witnesses:;

Print Name;

Witnesses:

Print Name;

State of )

) ss:

County of. )

This instrument was acknowledged
before me by David C. Ross as the Vice
President of Commercial Markets of
Bright House Networks, LL.C, on the
day of , 2006,

Witness my hand and official seal.

{SEAL]
Notary Public

My commission expires:
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- Legal Description of the Property

Attached,



Easement and Memorandum of
: Agreement
Grant of Easement

In consideration of $10, and for other good and valuable consideration, the receipt and sufficiency of which
are acknowledged, Rosewood LLC, a Florids Limited Lfability Corp (“Grantor”) grants to Bright House
Networks, LLC (“Grantes”), its successors and assigns, a non-exclusive easement on Grantor’s property and all its
improvements (as doscribed in the attached Exhibit 4) (the “Property”). This casement is for the purposes of
pormitting Grantee and its affiliates and contractors to design, construct, install, operate, market, maintain,
upgrade; repair, replace, and remove n system (including internal and external wiring, poles, conduits, molding,
pipes, antonnas, servers, switch cquipment, software, central processing units and other facilities and equipment
{“System™) for the delivery of cable television, entertainment, video, internet access, and other services that may
be delivered over the System to the Property, as more fully provided in the Basement, Installation and Service
Agreement between Grantor and Grantee with respect to the Property (the “Agreement”). During the term of the
Agreement and this Easement, Grantee shall own, and Grantee shall have the exclusive right to access, control and
operate, the System, and the System shall not be deemed to be affixed to or a fixture of the Property. Ownership
and removal of the System after the expiration of the Agreement and this Easement shall be pursuant to the
Agreement, Grantor will also provide reasonable space for Grantee's equipment,

Grantor reserves the right to grant other essements on the Property, but will not allow such other easements
to cause unteuonable interference with the easement granted to Grantee herein,

o Gnntee will have and hold the easement, together with every right and appurtenance connected to it, for an
initial term of 15 years and 90 days, or for so long as Operator is allowed to have its System on the Property
pursuait to tho Agreement. Grantor, its successors and assigns hereby agree to warrant and forever defend the

: uument to Grantec--as well as its successors and assigns--against every person who claims any part of it

This easement ghall not amend, modify, terminate, release or discharge any party from its rights or obligations
: under any other written easement with respect to the Property. If Grantee currently has the right to serve the
Property under any other written casement, then such other ecasement shall survive this easement and shall
" ¢ontinue to bind the partics in accordance with its terms; provided, however, that in the event of any conflict

. - biotwoon the terms of any such other easement and this easement dunng the term hereof, this easement shall

: éomm].

' This casenient and other rights granted to Grantee run with the title to the Property and are bmdmg on
-"dmtor nnd on all lubsequent owners of the Property, as well as on others who may claim an interest in the

' i1. - Memerandum of Agreement
In addition to the rights granted above, the Agreement grants to Grantee certain exclusive rights to market and

-provide Multi-Channel Video Services, and certain non-exclusive rights to provide Internet Access Service and
Addmonal Services to Grantor and to residents of the Property.

(DATE, SIGNATURE, AND NOTARIZATION ON FOLLOWING PAGE]



Rosewood LLC, a Florida
Limited Liability Corp

Y Date:

By:

Title:

Witnesses:

Print Name:;

Witnesses

Prmt Name:

-State of )

: - ) ss:
| County of,
| This instrument was acknowledged
beforemeby - asthe
. of - .on the
] day of

2006.

‘7 ‘W_itness my hand and official seal.

. [SEAL]
1 Notary Public :

My commission expires:

Bright House Networks, LLC

Date:

By:

David C. Ross
Title:Vice President of Commercial Markets

Witnesses:

Print Name:

Witnesses:

Print Name:

State of )
) ss:

County of )

This instrument was acknowledged
before me by David C. Ross as the Vice
President of Commercial Markets of
Bright House Networks, LLC, on the _
day of , 2006.

Witness my hand and official seal.

[SEAL]
Notary Public

My commission expires:




N DR NT MENT
DATE: May 17, 2006

Qnerater:

Bright House Networks, LLC

2728 8§ Falkenburg Rd Riverview, FL 33569
Contact Person: Mark Demasi

Télephone: 813- 436 2197

Facainifle: 813- 628 4091_

- Qwper:

Pinecrest Village, LLC a Florida Limited Liability Corp
«O0_Ad1»

«0_Chltyn, «O_Staten «0_Zip»

Contact Person: «OContact

Telephone: «OC_Phone»

Facsimile:

- FROPERTY:
-;Wl'lgl's-or Manor

" 5816 Plaetrée Ct

. Tampa FL, 33604
“Units 194

" Contact Person:

. " Telephone:
 Facstiale:

. Owner owns the Mulﬁ-Family residential community and underlying land referred to above (the “Property”)
© and as forther described in the legal description sct forth on Exhibit 4.

e Owner and Operator wish to make the Services available to residents of the Property (“Residents”) in

accordance with the terms and conditions of this Agreement.

In consideration of the Recitals and the mutual covenants contained in this Agreement, the parties agree as
follows:

1.  Operator’s Basic Obligations.

_ i.l Multi-Channe] Video Services. Upon completion of construction or upgrading of the System (as defined

- below), if necessary, or within 30 days after the execution of this Agreement if no construction or
upgrading is necessary, Operator will offer multi-channel video cable television service to the Property
_over the System (“Services”). Upon giving notice to Residents, Operator may chenge (or discontinue) any
Services and rates to the extent not prohibited by Laws and Regulations (as defined in Section 10.3).
Operator will individually bill Residents for the Services, taxes, franchise fees, and other fees assessed in
conjunction with the Services, All Services are subject to availability at the Property.

(A) - Intermet Access Service. Subject to availability at the Property, Operator will offer Internet access service
over the System (“Internet Access Service”) to Owner and Residents. The Multi-Channel Video Services

. Confidential & Proprictary
. Residential Services Agreement Page 1



(B)

12

13

2.1

does not include Internet Access Service that shall be offered on a non-exclusive basis. Internet Access
Service is collectively referred to as the “Additional Services”,

Additional Services. Operator may offer Additional Services to Owner and Residents on a non-exclusive
basis. “Additional Services” includes Internet Access Service and means any services other than the
Multi-Channel Video Services that can be provided to the Property over the System.

Installation of System (as Applicable) To the extent necessary (e.g., there is no, or there is insufficient,
existing wiring and facilities, or the existing wiring and facilities are owned, or otherwise controlled, by a
third party) and at no charge to Owner, Operator will design, construct, install and/or upgrade the System
in accordance with industry standards, Laws and Regulations, and a construction plan and schedule agreed
upon by Owner and Operator. “System® means all equipment, facilities, internal and external wiring,
conduit, and molding that Operator installs or upgrades on the Property or that exist and Operator is
allowed to use on the date of this Agreement and that Operator uses to deliver the Services. Upon
completion of construction, Operator will repair and restore all portions of the Property damaged by
Operator to its condition immediately prior to such construction.

Maintenance of System. Operator agrees to provide to the Premises Multi-Channel Video Services, and Additional
Services, that are reazonably competitive and generally comparable with the services being offered by Operator or by
another franchised Cable Television provider to the majority of other apartment communities within Hillsborough County
and which Operator or another franchised Cable Television provider serves, with the objective that the Owner isnotat a
competitive disadvantage with similar properties. In the event that, through no act or omission of the Owner, Owner
believes that the Multi-Channel Video Services, and Additional Services provided by Operator are not reasonably
competitive or generally comparable to similar services being provided by another franchised Cable Television provider
to the majority of other apartment communities in Hillsborough County, Florids, and as a result Owner is at a competitive
disadvantage with similar properties, then Owner shall give Operator written notice describing how the Multi-Channel
Video Services, and Additional Services, provided by Operator is not reasonably competitive or generally comparable,
Operator shall have thirty (30) days to respond to Owner disputing Owner’s claim or with a proposal to make the Multi-
Channel Video Services, and Additional Services reasonably competitive and to implement same within ninety (90)
days, unless more time is reasonably required dus to circumstances beyond the reasonable control of Operator, and o
long as Operator diligently proceeds to implement such proposal.

Ownership and Use of System during Term of Agreement.

During the term of this Agreement, Operator will own and have the exclusive right to access, control and
operate the System, unless Owner paid for such equipment, facilities, conduit or wiring to be installed, or
such equipment, facilities, conduit or wiring is owned by a third party, in which case (as between Owner
and Operator), Owner shall own such items and Owner hereby grants to operator the exclusive right to
access and use such items during the term of this Agreement. Owner shall not permit any part of the
System to be interfered with or used by any third party. The System will not be deemed to be affixed to or
a fixture of the Property. Owner shall not access, operate, ot move the System during the term of this

Agreement. Owner will provide the power necessary to operate any of Operator's equipment that is located
on the Property.

Owner’s Basic Obligations; Grant of Easement and Other Rights.

Easement. In consideration of the covenants and agreements in this Agreement, for $10, and for other
good and valuable consideération, the receipt and sufficiency of which are acknowledged, Owner hereby
grants to Operdtor, its successors and assigns, a non-exclusive easement on the Property and all its
improvements for the purposes of permitting Operator, its affiliates and contractors to design, construct,
install, operate, maintain, market, upgrade, repair, replace, and remove the System and to provide Services,
Operator will have and hold the easement, together with every right and appurtenance connected to it, for
the term of this Agreement and for so long thereafter as Operator is providing services to the Property
under this Agreoment. When that period expires, this easement will terminate after an additional 90-day
continuation period solely for the purpose of allowing Operator to remove its System. Owner, its
successors and assigns hereby agree to warrant and forever defend the easement to Operator--as well as its
successors and assigns--against every person who claims any part of it. This easement and other rights
granted to Operator run with the title to the Property and are binding on Owner and on all subsequent
owners of the Property, as well as on others who may claim an interest in the Property. Operator may
record this Agreement at any time.
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1.2

3.

4.

Grant of Other Rights. Owner acknowledges that Operator will spend substantial time, resources, and
morney in meeting its obligations under this Agreement and that Operator is relying on Owner’s covenants
in this Agreement in order to recoup its investment by providing the Services to the Property and by
collecting revenues from Residents. Owner hereby grants to Operator {A) the exclusive right for the first
Fifteen (15) years of this Agreement, and the non-exclusive right thereafter, to design, construct, install,
operate, maintain, upgrade, and remove a system on the Property for the provision of multi-channel video
services (‘Marketed Services”), (B) the exclusive right to install, occupy, maintain, and remove the
molding and other conduit housing the wiring of the System without alteration by Owner or third parties,
(C) the oxclusive right for the first Fifteen (15) years of this Agreement, and the non-exclusive right
thereafter, to offer and provide Multi-Channel Video Services the Marketed Services to Residents, (D) the
ekclugive right for the Fifteen (15) years of this Agreement, and the non-exclusive right thereafter, to
market the Marketed Services to Residents, and (E) the non-exclusive right to market, offer and provide all
other Services to Residents at the Property. During any applicable exclusivity period, Owner shall not, and
Owner shal) not permit other parties (including other service providers) to (i) promote, market, solicit for
or sell services that compete with Operator’s multi-channel video cable television services at the Property
(including, but not limited to, the provision of such gervices on a bulk basis), (ii) take any action (or make
any omission), directly or indirectly, that is designed to or has the effect of encouraging or facilitating
Residents to choose ariother provider’s services that compete with Operator’s multi-channel video cable
tolevision services, or (iii) install additional eqguipment or facilities or upgrade existing equipment or
facilities to enable such other provider to provide services that compete with Operator’s multi-channel
video cable television services. Where Laws and Regulations prohibit Owner from granting or Operator
from obtaining exclusive rights under this Section 2.2, then such rights automatically shall become non-
exclusive to the extent and only for so long as required by Laws and Regulations.

Term. Owner hereby grants Bright House Networks a Fifteen (15) year exclusive right to enter the Premises

- and provide any or all Services to residents of the Premises ("Right of Entry Term"). The Right of Entry

Term shall commence on the date this agreement is fully executed by both parties. The Right of

Entry Terin shall be automatically renewed for successive (1) year terms thereafter, unless Owner or Bnght

House Networks gives written notice to the other party of its intention not to rencw at least 90 days prior to

- 'expiration of the initial or any renewal term. Charges for Services during the Right of Entry Term shall be

set by Bright House Networks and shall be billed to individual residents of the Premises. In the event a

. tesident of the Premises has contracted with Bright House Networks for Services and is delinquent in

payment to Bright House Networks, Owner shall cooperate in recovering any of Bright House Networks'
equipment from the unit of such resident

QOwner’s chrmntut!nnl and Warranties. Owner represents and warrants that (A) Owner is the owner in
foe sitple of thie Property, no purchase contracts exist with respect to the Property, and the legal
description attached to this Agreement is tho complete, accurate and current legal descnpt:on for the

L Property (B) the Property is not part of a bankruptcy proceeding, foreclosure action, deed-in-lieu-of-

Ny forcclosare trausaction, or similar proceeding; (C) Owner has the full power and authority to negotiate,

execute, deliver and perform this Agreement and that the signatory below has been authorized to execute

"aind deliver this Agreement; (D) Owner owns and/or has the right to grant to Operator hereunder the

exchisive right to use all parts of the System not owned by Operator (including any third party wiring,

‘molding or components, if any); and (E) there are no agreements, understandings or intentions with or

\ Owner and any other party that conflict with this Agreement.

Bruch of Agmment. If a party breaches any term of this Agreement and fails to cure such breach within
30 days after receiving notice from the non-breaching party reasonably detailing the breach, then the non-

'brelcllin; party may terminate this Agreement, bring an action against the breaching party for damages; or

seek any olher avatlable legal or equitable remedy.

Nt errnntlu, Lilllltatiu of Lisbility. EXCEPT AS EXPRESSLY STATED IN THIS AGREEMENT,
OPERATOR MAKES NO REPRESENTATIONS OR WARRANTIES--EXPRESS OR IMPLIED--
REGARDING THE SYSTEM OR THE SERVICES, INCLUDING, BUT NOT LIMITED TO, ANY
IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
AND ALL SUCH WARRANTIES ARE HEREBY DISCLAIMED. Neither party shall be liable to the
other or to any third party for any indirect, special, punitive or consequential damages, including, but not
limited to, damages based on loss of service, rent, profits or business opportunities. Notwithstanding the
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- foregoing, Operator shall be entitled to seck and obtain, as direct damages, lost revenues for Service to the

Property for Owner's breach of or default under this Agreement. Notwithstanding anythmg above, Operator
agrees to comply with Section 1.3 of this Agreement and to maintain the System at it’s sole expense

Indemeity.

From Operator. Operator will indemnify, defend and hold harmless Owner and, as applicable, Owner's
sharcholders, members, partners, directors, managers, officers, employees, agents, representatives and
affiliates (collectively, “Related Parties™) from and against all claims, liabilities, losses, costs or damages,
including roasonable attorney and other feea and costs relating to the investigation and defense of such
matters (collectively, “Losses”™), incurred by Owner or its Related Parties that result from Operator’s
deslgn, construction, installation, operation, or maintenance of the System or provision of Services,

From Owser. Owner will indemnify and hold harmless Operator and Operator’s Related Parties from and
against all Losses incurred by Operator or its Related Parties that result from (A) damage to any part of the
System caused by the gross negligence of the Owner, its employees or agents, or any third party that has
entered the Property with Owner’s permission, (B) any claim arising out of Owner's operation of the

Property, and (D) Owner’s breach of its representations and warranties in Article 5 or its covenants in
Section 3.

Owaership and Removal of System after Termination or Expiration; Mandatory Access Laws and
lngulatlonl.

Owuiership and Removal of System after Termination or Expiration. Subject to Laws and Regulations,

_after this Agroement has expired or been terminated, Operator shall remove any of the above ground
_ oquipment, but leave any of the underground components, of the Services Delivery System, and remove any

of the otheér properties placed on the Premises by Operator within a period of 90-days following the

" tormination of this agreement. If Operator damages the Premises when it remaves the Services Delivery

System or any of its other properties from the Premises, Operator will repair and restore such damage if
any of the Sorvices Delivery System or other property of Operator is not removed from the premtses, then
Operator will continue to own such property so long as it holds a franchise to provide cable service in the
Jjurisdiction whers the Premiscs are located, and thus has a reasonable expectation that it may again become

. suthorized to deliver its services to residents of the Premises. If Operator so elects, it may lease any

portion of the Services Delivery System to Owner or any other party following expiration of this Agreement
pursuant to such terms and conditions as may be agreed to by such parties. Operator and Owner agree that

" any use by Owner or any third party of the Services Delivery System or any other property of Operator
_focated on the Premises, whether with or without the consent of Operator, shall not disturb Operator's

‘continued right to ownership of any such property. Owner shall provide Operator access to the Premise’s

_ electncl.l system,

Mudit;ﬂry Access Laws and Regulations. Notwithstanding anything to the contrary in this Article 9 or
the Agreement, if Laws and Regulations require Owner to provide Operator with access to the Property for
the provision of any service, then Operator shall (A) continue to own and be permitted to access and use all
wiring and other components of the System, for so long as permitted by Laws and Regulations, to provide
service to the Property and (B) have the right to remove, abandon, disable, or sell such wiring and other

~ components of the System within 90 days after Operator no longer is permmed by Laws and Regulations to

provide such services.
-_Mlmll,anms Provlsionl.

Notices. All notices, requests, demands, consents and other communications that are required to be or may

_ be.given under this Agreement shall be in writing and shall be deemed to have been duly given if sent by

facsimile, courier, registered or certified mail (postage prepaid), overnight delivery or in person to a party’s
address stated at the head of this Agréement. Such notice shall be effective, (a) if sent by facsimile, when
confirmation of transmission is received, or (b) otherwise, upon actual receipt or rejection by the intended
recipient. Either party may change its address by giving notice to the other party in accordance with this
Section.

Foree ‘Majeure. Despite anything to the contrary in this Agreement, neither party will be liable orin
default under this Agreement for any delay or failure of performance resulting directly from anything
beyond the reasonable control of the nonperforming party (a “Force Majeure Event”), including, but not

‘limited to, acts of God; acts of civil or military authority; acts of a public enemy; war; severe weather,

Page 4



93

2.4

0.5

9.7
'Y}

9.9

carthquakes, or floods; fires or explosions; governmental action or regulation; strikes, lockouts, or other
work interruptions or labor shortages; supplicr shortages; transportation and delivery delays; or blocked
accoss rights. The time for performance of a party hereunder shall be extended commensurate with the
duration of the Force Majeure Event.

Complisnce witk Laws snd Regulations; Choice of Law. This Agreement shall be subject to, and in the

ance of their respective obligations under this Agreement the parties shall comply with, all
applicable federal, state and local laws, regulations and requirements (including the rules, regulations and
requirements of quasi-governmental and regulatory autherities with jurisdiction over the parties), and, with
respect to Operator only, the requirements of Operator’s franchise agreement for the Area (collectively,
“Laws and Regalations”). Nothing in this Agreement shall prohibit Operator from fully complying with
all Laws and Regulations, including any consents, agreements, orders or other requirements mandated by or
entered into with the Federal Communications Commission or other governmental authority, and such
compliance shall be deemed not to constitute a breach of or default under this Agreement. This Agreement
is governed by and shall be interpreted under the laws of the state in which the Property is located, without
regard to its choice-of-law provisions.

Severabllity and Replacement of Unenforceable Provisions. If any portion of this Agreement is rendered
invalid or otherwise unenforceable under Laws and Regulations or by a governmental, legat or regulatory
suthority with jurigdiction over the parties, then the remainder of this Agreement will continue in full force
unless such continuance will deprive one of the parties of a material benefit hereunder or frustrate the main
purpose(s) of this Agreement. In such event, the party that has been deprived of such material benefit
(“Affected Party™) may notify the other, and the parties promptly thereafter shall use their reasonable best
efforts to replace or modify the invalid or unenforceable provision with a provision that, to the extent not
prohibited by Laws and Regulations, achieves the purposes intended under the invalid or unenforceable
provision. If the parties are unable to reach agreement on replacement or modification of the invelid or
unenforceable provision within 60 days after notification from the Affected Party, then the Affected Party

_ may terminate this Agreement upon 60 days notice.

Modification; Wajver; Scope of Agreement; Assignment. This Agreement constitutes the entire
agreement between Qwner and Operator with respect to, and supersedes all other agreements relating to, the
subject matter contained herein. This Agreement can be modificd or changed only by a written instrument
signed by both parties. A party’s waiver of enforcement of any of the terms or conditions of this
Agreement will be effective only if in writing. This Agreement shall be freely assignable by either party.

zmmmm Costs, If cither party sucs or brings any other type of enforcement action in connection with
this Agreement, then the prevailing party shall be entitled to seck to recover its reasonable attorneys’ fees
and other costs in connection with such action.

Survival. The terms of Articles 3, 7, 8, 9, and 10 will survive the expiration or termination of this
Agrecment for any reason.

Counterparts. This Agreement may be cxecuted in any number of counterparts, each of which shall be
considered an original. .

No Coafiicts. Owner represents to Operator that there are no agrecments or other instruments that conflict
with, or otherwise prohibit or inhibit Operator from installihg the System on the Property and providing the

" Services, and that Operator’s action of installing the System on the Property is not in conflict in anyway

with any agreemenits that Owaer may have with any other party. Owner shall defend Operator from any
claims or actions arising out of Operator’s installation of the System or from Operator’s provision of the
Services or Additional Services.

Ceonsideration. As consideration for the rights and privileges granted to Operator by Owner under this
Agreement, including the exclusive rights granted by Owner to Operator, Operator shall pay to Owner an

"accoss fee in the amount of two hundred ($200) dollars per unit for a total of 194 units, This Consideration
“shall be paid within 90 days of the date that this Agreement is fully and properly executed by both parties

and only if Owner provides Operator with a properly completed and valid W-9 form, and provides same
within 45 days of the date that this agroement executed by both parties. Operator shall not be required to

~ provide the Consideration, or shall otherwise be entitled to a complete and full refund of the Consideration

paid by Owner, if the Owner is in breach of this Agreement.
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9.11 Cumly Accounts. Opmtor shall provide to Owner a total of two (2) Courtesy Accounts consisting of
Owner's Standard Cable service (about 68 channels) to locations that are reasonably accessible to Owner,
and that are locations on the Property such as a club house, office, or on-site resident manager’s residence
or other employoee of Owner.

10.  Confldentisl Information; Aunouncements, Except as specifically provided in this Agreement, and except
for disclosures required by Laws and Regulations and prospective buyers of the Owner, Owner and
Operator will (A) keep this Agreement and its terms confidential, (B) keep confidential any information
that is provided by one party to the other and that is marked as confidential, (C) not use any such

- confidential information for any purpose other than performance of this Agreement, and (D) not make any
public announcement or press release about this Agreement without the other’s prior approval.
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| Pineérest Village, LLC a Florida
Limited Liability Corp

Date:

By:

Title:

‘Witnesses:

Print Name:

Witnesses:

 Print Name:

. ?S:tate,of )

1 ) ss:
Countyof___ ____ . )
 This instrument was acknowledged
before me by as the
: of ' .on the

11— day of
2006. :

Witness my hand and official seal.

, [SEAL]
Notary Public

| My commission expires:

Bright House Networks, LLC

Date:

By:

David C. Ross
Title:Vice President of Commercial Markets

Witnesses;

Print Name:

Witnesses:

Print Name:

State of )

) ss:

County of )

This instrument was acknowledged

| before me by David C. Ross as the Vice

President of Commercial Markets of
Bright House Networks, LLC, on the ____
day of __, 2006.

Witness my hand and official seal.

[SEAL]
Notary Public

My commission expires:
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Exhibit A
Legal Description of the Property

Attached.



Easement and Memorandum of

. Agreement
Grant of Easement

In consideration of $10, and for other good and valuable consideration, the receipt and sufficiency of which
are acknowledged, Pincorest Village, LLC a Florida Limited Liability Corp (“Grantor™) grants to Bright House
Networks, LLC (“Grantec™), its successors and assigns, a non-exclusive easement on Grantor’s property and all its

" improvements (as described in the attached Exkibit 4) (the “Property”). This easement is for the purposes of
permitting Grantee and its affiliates and contractors to design, construct, install, operate, market, maintain,
upgrade, repair, replace, and remove a system (including internal and external wiring, poles, conduits, molding,
pipes, antennas, servers, switch equipment, software, central processing units and other facilities and equipment

_(“System™) for the delivery of csble television, entertainment, video, internet access, and other services that may
be delivered over the System to the Property, as more fully provided in the Easement, Installation and Service
Agtoement between Grantor and Grantee with respect to the Property (the “Agreement”). During the term of the
Agreement and this Easement, Grantee shall own, and Grantee shall have the exclusive right to access, control and

" operate, the System, and the System shall not be deemed to be affixed to or a fixture of the Property. Ownership
and removal of the System after the expiration of the Agreement and this Easement shall be pursuant to the
Agreement. Grantor will also provide reasonable space for Grantee’s equipment.

" QGrantor reserves the right to grant other casements on the Property, but will not allow such other easements
to cause unreasonable interference with the casement granted to Grantee herein.

_ Grantee will have and hold the easement, fogether with every right and appurtenance connected to it, for an
. initial term of 15 years and 90 days, or for 80 long as Operator is allowed to have its System on the Property
pursusnt to the Agreement. Grantor, its successors and assigns hereby agree to warrant and forever defend the
casement to Grantee--as well a5 its successors and assigns--against every person who claims any part of it.

" This easement shall not amend, modify, terminate, release or discharge any party from its rights or obligations
_under any other written easement with respect to the Property. If Grantee currently has the right to serve the
| under any other written easement, then such other easement shall survive this easement and shall
continue to bind the parties in accordance with its terms; provided, however, that in the event of any conflict

" ‘botween the terms of any such other easement and this easement during the term hereof, this easement shall
‘control. ’

This-casement and other rights granted to Grantee run with the title to the Property and are bmdmg on
- Grantot tnd on all subsequent owners of the Property, as well as on others who may claim an interest in the
Property

11. Moemorandum of Agreement

Jn addmon to the rights granted above, the Agreement grants to Grantee certain exclusive rights to market and
provide Multi-Channel Video Services, and certain non-exclusive rights to provide Internet Access Service and

T Additimm Services to Grantor and to residents of the Property.

[DATE, SIGNATURE, AND NOTARIZATION ON FOLLOWING PAGE]



[ il'.'l'nieéi'est Village, LLC a Florida
Limited Liability Corp

1 Date:

-By:

1 Title:

Print Name:

" state"of' )

: ;.Withess my hand and official seal.

- ) ss:
| County of. ' )
| This instrument was acknowledged
before me by as the
-of .on the
e dayof ‘ s

_ [SEAL]
Notary Public

- |'My commission expires:

Bright House Networks, LL.C

Date:

By:

David C. Ross
Title:Vice President of Commercial Markets

Witnesses:

Print Name;

Witnesses:

Print Name;

State of )
) ss:

County of )

This instrument was acknowledged
before me by David C. Ross as the Vice
President of Commercial Markets of
Bright House Networks, LLC, on the
day of , 2006,

Witness my hand and official seal.

[SEAL]
Notary Public

My commission expires:
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(comcast

20 West Gude Drive
Raockville, MD 20850 T T T T Chineast CableviSian of PoteTiac, LLC

Services Agreement

THIS SERVICE AGREEMENT (the “Agreement™) is made and entered into this
day of ,200__, by and between Comcast Cablevision of Potomac,
LLC, a Delaware Company (the “Company”), whose address is 20 West Gude Drive, Rockville,
MD 20850 and (the “Owner”)

who owns or has control over certain real estate and improvements thereon located at

(the “Premises”), consisting of residential units.

The Company has been granted by the county of Montgomery, Maryland and the City of
Gaithersburg, Maryland, franchises to construct and operate a cable communications system
throughout the County. The Owner desires to provide cable communications services to the
Premises, including, but not limited to, cable television service (the “Services™) and the
Company is willing to maintain and operate 2 cable comumunications system for such purposes
on the Premises in accordance with the terms and conditions below.

NOW, THEREFORE, for good and valuable consideration, the parties, intending to be legally
bound, agree as follows:

1. The System. The Company has installed all facilities necessary to transmit the
Services to the Premises (the “Systera™). The ownership of all parts of the System installed by
the Company shall be and will remain the personal property of the Company. At no time during
or after the term hereof shall the Owner or any third party have the right to use the System or any
portion thereof for any purpose.

2.  Access. The Owner will allow Company employees ta enter all common areas of the
Premises for the purposes of anditing, selling or disconnecting service, installing, maintaining,
repairing, replacing or removing equipment and apparatus connected with the provision of the
Services and will use reasonable efforts to assure the Company access to any parts of the
Premises over which it does not have contro} for the same purposes. Owner will supply the
names and unit numbers of residents at reasonable intervals. Owner shall cooperate with the
Company to prevent (i) the unauthorized possession of converters or channel selectors and (i)
the unauthorized reception of the Services.

3. Delivery of Services. The Owner has the authority to grant and does hereby grant to
the Company during the term hereof the exclusive right and license to construct, install operate
and maintain multi-channe] video distribution facilities on the Premises (whether by cable,
satellite, microwave or atherwise) and to deliver the Services to the Premises, unless otherwise
required by applicable law.




Services Agreement
Conmcast and <<<QWNER>>> Page 2

4. Feesand Charges for Services. The terms, conditions, charges and fees for the
Services provided to residents at the Premises shall be contained in contracts between the
Company and individual residents. The Owner assumes no liability or responsibility for scrvice
charges contracted for by residents. All billing and collections from residents will be

accomplished by the Company.

5. Customer Service. The Company shall provide customer service in accordance with its
franchise agreement with the Franchise Authority, The Campany will maintain a local or toll-
free telephone number which will be available to its subscribers 24 hours a day, seven days 2
week. Company representatives will be available to respond to customer telephone inquiries
during normal business hours. The Company will begin working on service interruptions
promptly and in no event later than the next business day after notification of the service
problem, excluding conditions beyond the control of the Company.

6. Interference. Neither the Owner nor anyone operating on its behalf will tap or
otherwise interfere with the System for any purposes. Notwithstanding anything else in this
Agreement to the contrary, the Company shall not interfere with the right of an individual
resident to install or use his own private reception device, provided, however, that should any
device or any facility belonging to a resident (or Owner) not comply with the technical
specifications established by the FCC, including, but not limited to, signal leakage, which
interferes with the Company’s delivery of the Services, the Company reserves the right to
discontinue service to the Premises, or, at the Company’s discretion, the individual unit, until
such non-conformance is cured by the Owner or resident as the case may be.

7. Term. This Agreement, when duly executed by both parties, shall constitute a binding
agreement between the Owner and the Company and their respective successors and assigns fora
term of ten (10) years. This Agreement shall automatically renew for successive periods of two
(2) years unless either party shall provide the other with a minimum sixty (60) days notice of its
intention not to renew at the end of the then current term.

8. Marketing f.aunch Fee. As further consideration for the Owner’s exclusive Marketing
Support for the Company’s Services delivered to the Prernises during the term of the Agreement,
the Company agrees to pay Owner, within forty-five (45) days following the execution of the
Agreement a certain fee (the “Marketing Launch Fee) equal to the total number of dwelling
units on the Premises as specified in Paragraph 1 of the Agreement multipljed by seventy-five
dollars (§ 75). In the event that the Owner permits another multi-channel video service provider
to offer multi-channel video services to the Premises during the term of the Agreement, the
Owner will refind to the Company a portion of the Marketing Launch Fee based on the
following formula: number of years remaining in the term of the Agreement (rounded to the
nearest year) times seventy-five dollars ($ 75 ) times the number of dwelling units.

9. losurance. The Company agrees to maintain public liability insurance and property
damage liability insurance as required by the Company's franchise agreement with the Franchise
Authority. Upon request, the Company will provide the Owner with a certificate evidexncing
such insurance.
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10. Indemnification. The Company shall indemnify, defend and hold the Owner harmless
from any and all claims, damage or expense arising out of the actions or omissions of the
Company, its agents and employees with respect to the installation, operation, maintenance or
removal of the System and the Services provided to residents at the Premises pursuant to this
Agreement. The Owner shall indemnify, defend and hold the Company harmless from any and
all claims, damage or expense arising out of the actions or omissions of the Owner, its agents and
employees. Inno event shall either Owner or the Company be liable for any consequential,
indirect, incidental, special or punitive damages whatsocver.

11. Tennination.

a. Default. In the event either party defaults in the performance of any of the
material terms of this Agreement, the non-defaulting party shall give the
defaulting party written notice specifying the nature of such default and
identifying the specific provision in this Agreement which gives rise to the
default. The defaulting party shall have sixty (60) days to either (i) notify the
non-defaulting party that no default occurred, (ii) cure the default, or (iii) if
such default is incapable of cure within such sixty (60) day penod, commence
curing the default within such sixty (60) day period and diligently pursue such
cure to completion. In the event the default is not cured, or a cure is not
commenced, within such sixty (60) day period, the non-defaunlting party may
terminate this Agreement upon thirty (30) days written notice without further
liability of either party.

b. Loss of Franchise. This Agreement shall terminate automatically without any
further liability on the part of the Company in the event the Company’s
franchise with the Franchise Authority or any renewal thereof ceases to be in
effect,

12.  Removal of System. Upon termination of this Agreement for any reason, the Company
shall have a peried of six {(6) months in which it shall be entitled but not required to remove the
System, including the cable home wiring and cable home run wiring. The Company shall
promptly repair any damage to the Premises occasioned by such removal.

13.  Dispute Resolutign. All disputes under this Agreement shall be submitted to, and
settled by arbitration in accordance with the rules of the American Arbitration Association. The
parties shall appoint 2 mutually agreeable arbitrator reasonably familiar with multi-channel video
program distnibution systems and services. In the event the parties are unable to agree to a single
arbitrator, the dispute shall be submitted to a panet of three (3) arbitrators, one of which shall be
reasonably familiar with multi-channel video program distribution systems and services. Each
party shall appoint an arbitrator and the two arbitrators so appointed shall then selecta third
arbitrator. The arbitrators shall apply applicable federal laws and regulations and the laws of the
jurisdiction in which the Premises are located, without regard 1o its choice of law principles. The
decision of the arbitrators shall be binding and conclusive on all parties involved, and judgment
upon their decision may be eptered in & court of competent jurisdiction. The prevailing party in
any such arbitration shall be entitled to collect from the non-prevailing party, all costs of the
arbitration, including reasonable attomneys' fees.
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14,

Miscellaneous.

a.

Force Majeure. The Company shall not be liable for failure to construct or to
continue to operate the System during the term hereof due to acts of God, the
failure of equipment or facilities not belonging to Company (including, but not
limited to, utility service), demial of access to facilities or rights-of-way
essential to serving the Premises, government order or regulation or any other
circumstances beyond the reasonable control of the Company.

Assignability; Binding Effect. This Agreement may be assigned by either
party. The assipnee shall agree in writing to be bound by all the terms and
conditions hereof. In the event the Owner sells, assigns, transfers or otherwse
conveys the Premises to a third party, the Owner shall give the Company prior
written notice of such change of ownership or control. Owner shall cause any
new owner or controlling party 1o expressly assume this Agreement and agree
to be bound by its terms. This Agreement shall be binding upon the parties and
their respective successors and assigns.

Applicable Law. This Agreement shall be governed and construed in
accordance with applicable federal laws and regulations and by the laws of the
jurisdiction in which the Premises are located, without regard to its choice of
law principles.

Invalidity. If any provision of t}us Agreement is found to be invalid or
unenforceable, the validity and enforceability of the remaining provisions of
this Agreement will not be affected or impaired.

Recording. The Company may record this Agreement (or 2 memorandum
sumnmarizing the material terms) in the public records of the county in which
the Premises are located.

Notices. Whenever notice is provided for herein, such notice shall be given in
writing and shall be hand delivered, sent by certified mail, return receipt
requested, or sent via overnight courier to the address set forth in the first
paragraph of this Agreement or to such other address as may subsequently in
writing be requested.

Entire Agreement; Amendments. This Agreement constitutes the entire
agreement berween the parties and supersedes all prior agreements, promises
and understandings, whether oral or written. This Agreement shall not be
modified, amended, supplemented or revised, except by a written document
signed by both parties.

Authority. Each party represents to the other that the person signing on its
behalf has the legal right and authority to execute, enter into and bind such
party to the commitments and obligations set forth herein.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly
authorized representatives as of the date first written above.

WITNESS/ATTEST: OWNER.:

By:
Name:
Title;

ATTEST: COMCAST CABLEVISION
OF POTOMAC,LLC

By:
Name: Susan L. Reinhold
Title: Vice President and General Manager

ROE- -Standard Service.dac
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FKOM :GELLER FAX NO. 97397108844 Feb. 16 2007 11:29AM P28

=

Comeast Cablevision of Maryland, Inc.
Cable Installation and Service Apreement

THIS SERVICE AGREEMENT (the “Apreement”) is made and entered into this

day of June, 2002, by and between Comeast Cablevision of Marylamd, luc., a (In!m.'ado
Corporation (the “Company”), whosc address is 9609 Annapolis Road, Tanhun, MD
20706 and Mumcipal Capital Appreciation Partners 1, LLC (the "Owner”) who owns of bas
control over ceitain real estate and improvements kvown a8 Cherry Bramh Apartments
thexeon located at 8800 Cherry Lang, §.aurel, Maryland, 20708 (the “Prernises™), consisting
of 172 residential dwelling units (the “Units”™).

The Company has been granted by the Prince Georges Conuty, Maryland and the City of
Laurel, Maryland, franchises to construct and operate a cable communications system
throughout the Couaty. The Owner desires to provide cable commumeations services to
the Premises, ineluding, but not limited to, cable television service (the “Services™) and the
Company is willing to mawmtain and operate a cable communications system for such
purposas on the Premises in accordance with the terms and conditions helow.

NOW, THEREFORE, for good and valuable consideration, the parties, intending to be
legally bound, agree as follows: .

1. The Owner prants the Company the right to install all facilitics necessary to
transmit cable television and other broadband communications ta the Premses. All work
shall be done by the Company in a proper and workmanlike inamer in accordance with
industry standards, tocal codes und Company’s specifications. The Company shall pay all
costs and expunses incuned by it in instaflation and maintenapce of the System. The
Company agrees to repair promptly on demand and/or replace any damnage to the Premises
resuiting from the installation, operation or remnval of the System. The Company shall
submit to Owner plans and specifications for review and approval at least fifieen (15) days
prior 1o the scheduled commencement of any proposed construction; no construction shall
begin until the Company has received prior written approval from Owuner, which shall not be
unreasonably withheld and which shall be subject to he limits set forth in the Grant of
Easement attuched hereto as Exiuing B

2. The ownership of all parts of the System, installed upon the Premises by the
Company, inchxding but not limited to ait cables, wires, equipment and appurtenant devices
shall be and will rcmain the personal property of the Compuny in accordance with the
applicable provisions of Title 47 of the Cade of Federal Regulations and shall not be
considered a fixture of the Premiscs except as provided in this Paragraph 2 and in Paragraph
9 below. Upon termination of this Agreement the Company shall clect to abundon to Owou
the ownership of 41l Home Run Winng owned or installed by the Company upon the
Premises in accordance with Section 76.804 of the Regnlations Except as pravided i this
Paragraph 2 and/ or Paragraph 9 below, or elsewhere provided in thus Apicement. at no thime
during or after the terru hereof will Qwner or any third party have the ripght 1o use the
Swstemn or any pottion thereof for any purpose.
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3 The Company shall indemnify and defend the Owner and hold the Qwner

harmless from and against any and all elaims, demands, costs, sxpenses, darnages, liablities and
loses, including reasonable attorneys fecs arising out of, ftom, orin ccmncctm_n with the (a) the
entry upon the Premises or any Umit at the Premuses by the Company and /or g cmp]qym:.-: and
ilependent contractors and agents, (b) actions or Omissimt‘s of the _[ onipany and for its agents,
independent contractors and employees with respect o the mstallam{n, oper-{xtmn, mintenance
or remaval of equipment installed pursnant to this Agrecment mcluding environmental haZ_m'ds
assocjated with the equipment (c) any failuee to deliver o agree ta deliver, or the camcellation of
aty agreement to deliver any cable television services to any tenant or snbrtenant eu_the Prunuses,
and {d) any hilling and colluction actions, efforts and procedures ot the Company, its cinployces,
with respect to any tenant or subtenant at the Premises and (e) any claim hy a resident or other
third party with standing to asscrt a ¢laim challenging the exclugivity provision of this
agreéme:nt, exeluding any claim: 1) arising out of the use or desire to use any multi-channel
video service transmiited or delivered to the praperty via microwave, satellite or existing
telephone or electrical lines; 2) the use or desire to use any muiti-channel videq service delivered
without miaking use of owner's private properly; 3) the nsc or desice to use any mult- channel
vidoo service which ean be delivered without the necessity of nwner's approval; 4) the use or
desire to use the facilities of a third party within the boundarics of a residential 1saschold; or 5)
the use, desire to use, or delivery of a any multi-channel video service pusaant to any future law,
regmlation or ordinance applicable to the property. Notwithstinding the forepong, Owner shall
notify Comecast promptly of any such a claim and Comeast shall have the nght ta waive the
exclusivity provisions hereof. 1f granted, such waiver shall constitute owner's sole right and
remedy under this provision. The Owner agrees that it will not interfere with the Company’s
performance under this Agreement and that it will indemnify and defend Company and hold
Company harimless from any and all claims, damage o1 expense answg ot of the actions or
omissions of Qwner or any other party nnder QOwaier’s control, The foregoing provision excludes
residents and s limited to apents and employees of Qumer

4. The Owner has the authonty to grant and does hereby grunt 1o the Company
during the term here of, to the axtent permitted by law, the exclusive right and liccnse to
operate cable television and broadband comruumeation and distribution facilitics on the Premises
{wbether by cable, satellite, microwave or otherwise) including the nght to gonstruct, install,
maintain, repair, replace and remove all necessary cquipment and appurtenant devices subject {0
the obtaining of consent by its Mortgages. The Owner has the authonty to grant an eascment as
st out in Fxlubat B, i favor of the Company to place i1s Iincs across the Premises binding any
subsequent Owner. The rights hereby granted w the Company shall not preclude the Qwner
from entering into any agreement granting any telephone system operator the exchisive right to
install a telephone system at the Premises or to otherwisc provide telephone services at the
Pramises, including but not himited o the provision of computer modem and related or similar
services over lslephone lines. The Company shall obtain Owner’s prior approval of the location
of each such installation, which approval shall not be unreasonably withheld or delayed, bt may
he reasonably conditioned by Owmer with respect to any physical or visual impact of the
instatlation and its comparibility with the building.

5. The Owner, after receiving notification, will allow Company employees to enler
all common areas of the Prenuses for the pumpose of auditing, maintaining, repairing, or
rcmoving equipment and apparatus connected with the provision of suvices hereunder and will
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take all steps necessary to assure the Company access 1o any parts of the Premises over which i1
does not have conirol for the same purposes.

6. If either party hrings lcgal action for the enforcement of this Agreement then the
prevailing purty shall be entitled to recover from the losing party its reasonable attomey’s funs

7. Company agrees to carry at its OWR expense, personal injury and propoerty hiability
insurance against claims for bodily injury, death, of property damage, occumng i or about the
Premises (arising from any omission, fault, nephgence or other misconduct of the Company),
during the term of this Agreement covering the Company and Qwner as inswed with a company
licensed to do business in the State of Maryland, having a Besl’s Insurance Guide rating of A-{V
o1 better, with terms and conditions reasonably sahstactory to Owner for linits not less than Two
Million ($2.000,000.00) Dollars combined single limit and providing that Company and Owner
shall be given a minimnum of 30 days writicn notice by the insurance Company prior 1o
cancellation, termination or change in such insmance. Company shall provide Owner, prior to
commencing any construction work upon the Premises, and from tune to (ime thereafter apon
Owner's written request, with copics of cerfificates evidencing that such insurance is in fusll foree
and effect and stating the tenms thereof and reficcting Owner as an additional inswed. The
Company’s obligation to indemnify, defend and hold Qwrer harmless shall not he affected by
the invalidity or inapplicability of any insurance required nndet this Paragraph 7

8. Neither the Owner nor anyone operating on his/her behalf will tap or otherwise
interfere with the cable distribntion lines for any purposes. Notwithstanding the provisions. of
paragraph four (4), the Company shall not interfere with the right of an individual resdent to
install or use their private reception device located in resident’s unit fin the reception of locally
broadcast or satellite transmitted television signals, provided however that should any device or
any facility belonging to Owner or a resident unt comply with technical specifications
established by the FCC, including but not limited to signal leakage, the Company reserves the
right to discontinue service to the Premises or residence until such non-conformanee is curcd by
the Owner or resident as the case may be. The previous sentence notwithstanding, Owner shall
not install 2 pew or improve an existing master antenna system on the Premises.

9. Removal of the Company’s equipment after teruingtion of this Agreement
shall be governed by this Paragraph 9. (1)  Upon termination of this Agrecruent
by the Company, for cause or by Owner, without caunse, and any and all easements and
licenses granted pwsuant to this Apreement and a ‘Permvination of Easement attached
hereto as Exhibit B, the Company shall have a period of sixty (60) days following such
termination in which it shall be entitled (subject to Paragraph 2 with respect to Home Run
Wiring) to remave its equipment, electronics, and winng (other than Home Run Wiring)
provided further that the Company shall promptly record in the Prince Georges County
Recorders Office a memorandum of Termination and shall promptly repair any damage
to the Premises caused by such removal. In the event any of the Company’s equiprment
hax not been removed within said sixty (60) days, all such remaining equipment, shall be
deumed abandoned by the Company and Qwnar shall have the right to keep any or all of
such abandoned equipment and (0 have and cxercise all ownership nghts with respest
thereto, including but not limited 10 the nght 10 assign, transfer and convey such
equipment to any other person or entity by bill of sale free and clear of all liens (and
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Company shall be responsible for the discharge and removal of all liens thereon ansing,
during, out of, from or in conncction with the Company’s prinr awnership thereol).

2) Upon termination of this Agreement by the Company, without cause, or
by QOwnmer, the Company shall then record, in the Prince Georges County Recorders
Office, a Memorandum of the termination of this Agreement and any and all easements
and licenses granted pursuant to this Agreement and a Termination of Easement attached
herelo as Exhibit B, and the Company shall have a period of thirty (30) days following
such termination in which it shall be entitled (subject to Paragraph 2 with respect to
Home Run Witing) to remove its cquipment, ¢lectronics, and wiring (other than Home
Run Wiring) provided further that the Company prompily repairs any damage to the
Primises cansed by such removal. In the event any of the Company’s cquipmenlt has not
been removed within said thirty (30) days, all such remaning equipment shall be deemed
abandoned by the Company and Qwner shall rave the nght {o (a) remove any or all of
such equipment at Qwner's expense, (b) to keep any or all of such abandoned cquipment
and to have and exercise all ownership nghts with respect thereto, including but not
limited to the right to assign, transfer and convey $uch equipment to any other person or
entily by bill of sale free and clcar of all lieps (and Compuny shall be responsible for the
discharge and removal of atl liens thereon arising during, out of, fiom ar 1in connection
with the Company's prior ownership thereof) (3) Company shall comply with the
applicable laws, including but not limuted to, all FCC gumidehnes and regulations
regarding removal and rcpau of equipment, electronics, and wiring, inchiding but not
himited to Section 76.804 of the Repulations (provided however, that as provided to
Paragraph 2 above, the Company shall elect, under sad Section 76.804 to shanden the
Home Run Wiring). (4) If Owner sells the Premises to 2 third party and the new
Owner docs not elect to assume 1bhis Agreement, the (Owner may ciect to pay
Company 2 “Buy Oui Fee” (as defined below) which allows the Owuer (o terminate
this Agreement and acquire from Company all inside wiring at the Property. ‘The
amount of the Buy Qut Fev for the inside wiring and termination shall be §2.90 per
residential unit multiplied by cach month remaining on the original term of this
Agreement. As an example, if the Owner sold in year 4 of the Agreemcent, the Buy
Out Fee would be calculated ss the number of unite multipliecd by $2.90 each
multiplied by the remaining 48 months on the original term (172 x $2.90 ~ §498,80 x
48 = $23,942.40). Ulpon Company's receipt of the Buy Out Fee, the Agreement shall
be deemed terminatcd and title to the inside wiring shall transfer to Owner frec and
clear of all licns and encumbrances.

10.  The Company shall not be iuble to Owner, for damages for failure to construct oy
to continue to operate the System, and the sole remedy of Owner, or those claiming through or
under Qwner, for any such failure, shalt be to terminate this Agrecment if such failure is not
remedied, or diligently attempted lo be remedied, by the Company within thirty (30) days
following receipt of writtcn notice thercof from Owner. Company shall indemnify Owner for
any third party claims resnlting from damapes fin fatlure 1o construct or continue to operate the
System.

11.  The terms, conditions and charpes for cable service provided 1o the Premiges shall

- be contained in contracts between the Company and residents. The Owner assumes no Bubility
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or responsibility for service charges contracted by the residents, Al billing and coflections from
residents will be accomplishied by the Company. 'The Company will provide and maintain a
leve] of service consistent with the terms of its francliuse granted hy the County.

12.  In exchanpe for the Owner’s exclusive mrketing supporl, Owner shall receive

" from the Company a marketing support fée in accordance with Exhibit A attached to and made

part of this Agreement.

13.  This Apreement including Exbibits A and B attached hereto constitutes the sole
and entire agreement between the parties and shall not be modified, amended, supplemented or
revised except in writing duly executed by both partics hereto.

14.  This Agreement, when duly exceuted by both parties, shall constitule a binding
agrcement between the Owner and the Company and their respective sucoessors and assigns for a
term of eipht {(8) years. Notwithstsanding the forgoing, this Agreement shall terminate without
liability in the event of the carlicr termination of Compuny’s (or its assipnee’s) rights to operate a
cable television systern within the County. Ulpon any such expiration of the ferm of this
Agreement, then unless cither party has given the other written notice not less than sixty {60)
days prior to such cxpuration to the contrary, the term shall be automatieally extended until the
carlier of (a) the date that is one year (1) following such initial tenmipation daic or (b) the date
that iy sixty days folltowing any written notice from Ownr to the Company or the € 0111pany 10
Owner, of the termination of this Agrecment,

15, The Carapany shall not be liable for faithue to construct or continue to operate the
‘Systemn during the term hereof due to Acts of God, the failure of eqpupment or facilitivs not
belonging to Company, denial of access W facilities or rights-of-way essential to serving the
Premises, government order or regulations or any other circumstances beyond its reasonable
control of the company and likewise, Owner shall not be liable to Campany for any finhoe
beyond its control.

16.  ‘fhis Agreement shall be bindin;., upon and mure to the benefit of the pasties and
their respective heirs, successors, and assigns. This Agreement may be freely assipned by either
party, and upon such assignment, the assignee shall be bound by all the tenms and provisions of
this Agreement. Any assignment by Owner shall relisve the assipning Owner of all Habihity
horeunder agising finn and after such assignment. Any assignment by the Company shall not
relieve the Company the assigning Company of any Hability herounder whether arising prior to
or from aml after such assigninent, unless the wansferee {(a) assumes, in writing, all of the
Company’s nbligations hereunder and a copy of such written assumption is delivered to Qwnen,
(b) is a cable nperator authorized and franchised to vperate a ¢able television system in Prinee
Georges County, Maryland, offering substantially the same (or greater) servicos as the transferor
immediately prior to such transfer, and (c¢) has sufficient equipment, staff and the economic
mcans to operate such cable talevision service upon sich transfer.  Owner will notify Company
bisfore any assignment becomes cffective, and will ensme that any party lo whom an owneship
inlerest in the Premises is transferred expressly assumes the obligations of this Agrecaent,
subject to scction 9, paragraph (4) of this Apreement. The Company will notity QOwner hefore
any assigmunent becomes effective if such diselosure ean be made without vielation of any
applicable state federal secunities Iaws, 1egulations, rules and ordinances, and will ensure that
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any party to whom the Company’s interests in ths Apreement 15 fr.jmsferrgq emessly :i:m?umus
the obligations of thc Company under this Agreement. The preceding nuuhcatmfl requiretnent
shall not apply 1o transfer of ownership mierests by a natural person, erther during tns or her
hifetime or st death, to his or her spouse, parents, lineal descendants or the spouscs _ni'lmcal
duscendants, outright or in tiust nor shall it apply o any transfur of any mierest as a limited or

peneral partoer of Owner.

17. Owncr warrants the person cxecuting this Agreement on hehalf of Qwner ia fally

" authorized to grant to Company the terms and conuditions pravided hercin, or the duly authouzed

agent of Owner who has 1be lawful right and capacity to enter into this Agreement.

18. Neither party will disclose any information contained in this Apreement, of
information made available by one party to the other as part of compliance with this Agrecment,
exeopt to persons who have a need to know pursuant 10 this Agrecinent. Both Parties will use
the same standard of care to proteet snch information received, as they would profect their own
confidential and proprietary information.

19. Any notice required or to be made or piven shall by in writing and shall be
delivered by hand or sent by United States Registered or Certified Mail, postage prepaid
addressed as follows:

Company: Comcast Cablevision of Maryland, Inc.
9609 Annapolix Road, Lanham, ML) 20706
Atin, General Manager

Owmner: Municipal Capital Appreciation Partoeys §, LLC
8200 Cherry Lane
L.aurel, MD 20708

20.  This Agroement and al} easements and rights - of -way gpranted pursuant {o
this Agreement are hereby subordinated to the lien of all deeds of trust encumnbering the
Premises held by any institutional lender and the Company agrees to executc,
acknowledge and deliver for recording, from time to time at the reqnest of any :
beneficiary of such deed of trust (“Holder™), 1 formal subordinations agreement in the
form reasonably required by Holder provided that such subordination agreement also
containg attomment and non-disturbance provisions to the general effect that upon any
foreclosure of said deed of trust, the Comnpany's nghts under this Agreement will not be
terminated or disturbed ro fong as the Company contimies to timely perform all ¢l its
obligahons under this Agreement, including but not Lunited to the payment of all surs
due hereunder, including but not limited to the marketing support fee described in
Paragraph 12 ahove, 10 the fer owner of the Premises and provided further that such fee
uwner agreus to assurne the Owner's obligations umder this Agreement arising from afier
such owner's acquisition of title, subject to section 9, paragraph (4) of this Agreement.

21.  Any monetary obligation under this Agreemerit not paid within ten (1)
days following the date upon which notice: has boeen piven that such
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obhgation was nol paid when due shall bear interest from such teath (10™)
day following such notice unti] it is fully paid at the rate of eight pereent
(8%) per annum.

22.  The Company may record Exbibit B., Granot of Easement, atinched to
and made part of this Agrecement, in the public records of the county in
which the Fremises are located, Neither party shall record this
Agreement or Exhibit A
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CROUDACE & DIETRICH

ATTORNEYS AT LAW

5 Park Plaza, Suite 1150, Irvine, California 92614-8591
Telephone (949) 794-2000 Facsimile (949) 794-9909
E-Mail mark.nitikman@e2d2law.com

February 28, 2007

By Facsimile and Federal Express

Mr. Dan Padderad

Business Development Manager
Verizon Inc.

1521 Meadows Ave.

Lantana, TX 76226

Re:  Telephine Service for Residential Developments in Murrieta, California
Dear Mr. Padderud,

As you are aware, we represent the owners of the three multi-family residential properties
located in Murmrieta, California, commonly known as Vista Point, Village Walk and Silverado (the
“Properties™). With respect 1o each of the Properties, Verizon has requested a license agreement and
a grant of easement to allow Verizon to install underground fiber optic cable and other equipment in
conmection with its provision of telephone services 10 the residents of the Properties.

With respect tc the Village Walk property, Cameo Homes purported to execute an casement
agreement and a license agreement in or about August 2006, but Verizon returned thesc documenis
{unsigned) 1o Cameo. As the agreements were never executed and delivered by Verizon, were not
executed or delivered by Murrieta Villagewalk LP (the owner of the property), and the parties
continued (and are ccnrinuing) 1o negotiate toward an acceprable service agreement as to this
property and the other Properties (3o that Verizon would have access rights from the owner, without
reference to the purpotjed easement or license agreements), such agreements are of no force or effect.
Murricta Villagewalk 1P hereby expressly disavows any liability under the agreements, and to the
extent Cameo had any .uthority to sign such agreements on its own behalf (which it did not), revokes
any offer to enter into such agreements. With respect to the other two Properties, Verizon advises
that 1t has laid or is :n the process of laying fiber optic cable on and in our cliems’ property
(notwithstanding that ir had no agreement permitting it ta do so0). Accordingly, we need to fimalize
the Service Agreemenis that have been under negotiation for some rime.

In that regard, sur clients have advised Verizon that the property owners have entered into
exclusive cable agreemjents with Time Warner Cable with respect to all three Properties. Asaresult,
as our clients have repcatedly advised you, our clients cannot and will not permit Verizon 1o offer
cable services to tenards residing at any of the three Properties. Nevertheless, we understand that
Verizon has taken the position that it will not provide telephone service to any of the three Pyoperties
unless it also permitie:} to provide cable service to residents of the Properties. In fact, Verizon has
contended that it is required to provide cable services to the Properties if requested to do so, as part
of its bundle of serviccy offered, notwithstanding the exclusive agreements with Time Wamer Cable.
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Page 2

Verizon’s position is both unreasonable and legally unienable. First, as Verizon cerfainly
knows, it is an incumtent local exchange carrier and as such it simply has no legal right to refuse
service (o residential paone service to customers within its service area. Specifically, Public Utilities
Commission General Order 96-A, Section XV, provides, “No public utiliry of a class specified
herein shall, unless authority has been obrained from the Commission, either withdraw entirely from
public service or with:lraw from public service in any portion of the territory served.” We have
confirmed with a reprusentative of the California Public Usilities Commission that Verizon cannot
refuse to offer telephoune service in the area or condition such offer on the consumer's willingness to
purchase additional services.

Second, although Verizon may wish for marketing reasons to offer bundles of telephone,
video and/or broadban services, it has no legal ohligation to offer, much less to require, bundiing as
aprecondition 10 offer ng telephone service. Unlike its ielephone service, where itis the provider of
lust resort, it has no lepul abligation to offer video cable services unless 1l agrees 1o do so by contract.
In fact, the opposite istrue. Section 3.1.1 of Verizon’s cable franchise agreement with the City of
Murrieta specifically exempts Verizon from the requirement that it offer cuble services to residential
customers, “in areas where developments ar buildings are subject 1o claimed exclusive arrangements
with other providers”,

Third, Verizon's attempts to strong-arm jts way into providing cable services for the
Properties constitute unfair business practices and a wrongful interference with our clients’ and Time
Warner’s contractual relations. Suwch interference simply cannot be tolerated,

Finally, Verizap has ho legal right to conmect 1o our cliemts’ coaxial cable for the purpose of
providing video service. Until and unless Verizon and our clients reach binding agreements with
respect to the Propertics, Verizon is not permitted to connect to the Properties for any service other
than basic telephone s:rvice, and that will need to be provided pursuant to an agreed-upon Service
Agreement (which we understand is nearly final, with the major remaining issue being Verizon’s
insistence on providin cable).

We trust that Verizon will refrain from further inappropriate conduct by attempting to require
that our client allow Verizon to provide video services when prohibited by another contract, and
instead will focus on complering the negotiations 1o reach accepiable access and service agreements
for phone and internet service with our clients. To that end, 1 have attached a final form of Service
Agreement that our clints are ready, willing and able to execute immediately upon Verizon's written
approval of the same. Wehope that this will allow both sides to move forward toward a productive
relationship in the future. Please call me if you have any questions or comments.

Enclosures
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cc:  Sarah E. Tippe|, Esq., via Facsimile
Mr. Vic Mahony, via Facsimile
Ms. Giany Lussicr, via Facsimile
Debra M. Diet-ich, Esq. (internal)
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